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U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., June 13, 1989. 

The following are abstracts of unpublished rulings recently issued 
by the U.S. Customs Service. The abstracts are set forth to provide 
interested parties with general information regarding the types of 
issues currently being addressed by the U.S. Customs Service. By 
their inclusion herein, the rulings abstracted shall not be consid- 
ered “published in the Customs Bulletin,” within the meaning of 
section 177.10 of the Customs Regulations (19 CFR 177.10), nor do 
such abstracts establish a uniform practice. 


Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 89-59) 
Abstracts of Unpublished Customs Service Decisions 


Commopity CLASSIFICATION 


C.S.D. 89-59(1)—Commodity: Anoraks. A woman’s hip length gar- 
ment composed of a cotton canvas shell which is filled with goose 
down and waterfowl plumage. The waterfowl plumage and down 
represent 13 percent of the weight of the garment, and the down 
comprises 80 percent or more of that weight. The garment fea- 
tures a full front opening secured by a zipper with a snap down 
flap, a stand-up collar with a tab that fastens across the neck, 
knit fabric cuffs, and two pockets with flaps and separate 
handwarmer pockets. Classification: The anorak is classified 
under subheading 6202.92.1000, HTSUSA, which provides for wo- 
men’s or girls’ anoraks (including ski-jackets), windbreakers and 
similar articles, of cotton, containing 10 percent or more by 
weight of down, textile category 354. New York ruling letter 
826345 is modified. Document: Hgs. ruling letter 082515, dated 
April 4, 1989. 
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C.S.D. 89-59(2)—Commodity: Bedrest shell. The shell is made from 
65 percent polyester and 35 percent cotton woven fabric. The 
bedrest is designed as a caricature of a cat. It has ears and arms 
which have 100 percent polyester fillings. Additionally, an appli- 
que face and applique stripes appear on a large front section to 
represent the cat’s face. A ruffle is sewn on the front to represent 
a skirt. The body and legs are unstuffed. Classification: The 
bedrest shell is classifiable under the provision for other made up 
articles, subheading 6307.90.9030, HTSUSA. Document: Has. rul- 
ing letter 083823, dated April 7, 1989. 


C.S.D. 89-59(3)—Commodity: Cosmetic pouch with accessories. The 
pouch measures approximately 5.5 inches by 7.5 inches and has 
no gusset. It possesses an interior top fitted mirror and a trans- 
parent zipper closure pocket which contains a plastic toothbrush 
and its holder, facial tissue, premoist towelettes, toothpaste, tex- 
tile adhesive plasters and a plastic shaver. Classification: The 
cosmetic pouch with accessories is classifiable under subheading 
9605.00.0000, HTSUSA, as travel sets for personal toilet, sewing 
or she or clothes cleaning. Document: Hgs. ruling letter 081347, 
dated April 5, 1989. 


C.S.D. 89-59(4)—Commodity: Crests. The crest has three pins on the 
back, is designed to be worn, for example on the pocket of a blaz- 
er. The letters and symbols of the crest are hand-embroidered on 
fabric stated to be cotton velvet, using gold or silver-plated cop- 
per wire. A piece of cardboard is inserted between the velvet and 
a fabric backing. Classification: Assuming that the textile mater- 
ials are cotton and that the merchandise covered by the entries 
in question are the same or similar in all material respects, the 
crests are classified under subheading 6217.10.0010, HTSUSA, 
textile category 359. Document: Has. ruling letter 084004, dated 
March 30, 1989. 


C.S.D. 89-59(5)—Commodity: Diapers. Adult incontinent diapers 
made of several components including pulp and textile facing. 
Classification: The adult incontinent diapers in the instant case, 
are classifiable in the provision for diapers and diaper liners and 
similar sanitary articles of paper pulp, subheading 4818.40.2000, 
HTSUSA. Document: 083160, dated April 3, 1989. 


C.S.D. 89-59(6)—Commodity: Fabric. Laminated fabric of 3-ply ma- 
terial consisting of two outer fabric layers laminated to a center 
layer of sheet plastics (polyurethane) foam material. The center 
layer is stated to have a thickness of 9.06 millimeters. One sur- 
face of the material is a heavily napped woven fabric, stated to be 
70 percent wool and 30 percent nylon. The other surface is a 
lightweight man-made fiber tricot knit fabric. The plastics layer 
is visible when viewing a cross-section of the material. Classifica- 
tion: The fabric is classifiable under the provision for other tex- 
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tile fabrics laminated with polyurethane, in subheading 
5903.20.3000, HTSUSA. Document: Has. ruling letter 083448, dat- 
ed April 10, 1989. 


C.S.D. 89-59(7)—Commodity: Festive articles. A paded textile sham- 
rock with the message “Happy St. Paddy’s Day!” displayed on the 
front. The shamrock is composed of man-made fibers and stuffed 
with polyester staple fibers. The shamrock has a bow sewn by the 
stem and a metal clip on the back to attach to clothing. The fin- 
ished product will include a musical chip which will be activated 
by squeezing the shamrock. Classification: The shamrock at issue 
is classified under subheading 9505.90.6000, HTSUSA, which pro- 
vides for festive, carnival or other entertainment articles, includ- 
ing magic tricks and practical joke articles, parts and accessories 
thereof, other, other. Document: Hgs. ruling letter 083788, dated 
March 30, 1989. 


C.S.D. 89-59(8)—Commodity: Glove. A textile glove designed for use 
in bicycle motocross racing. The back is substantially covered 
with a molded polyvinyl chloride plastic reinforcement which is 
topstitched over the back of each finger, the back of the knuckles, 
and the back of the hand. The layer under the plastic reinforce- 
ment consists of a nylon mesh. The palm side is made up of a wo- 
ven napped fabric which has a light application of polyurethane 
plastic on both sides. An additional layer of this woven fabric re- 
inforces the inside seam of the thumb. Underneath the woven 
fabric of the palm and under the nylon mesh on the back of the 
hand is a layer of polyurethane padding backed by a knit nylon. 
An outseam construction is used on the palm side of the glove. 
The glove also has knit nylon fourchettes and sidewalls and an 
applied, ribbed knit polyester cuff. Classification: The motocross 
racing gloves are classifiable under subheading 6216.00. 3820, 
HTSUSA, as gloves, mittens and mitts, other, of cotton, other, 
with fourchettes, textile category 331. Document: Has. ruling let- 
ter 082226, dated March 30, 1989. 


C.S.D. 89-59(9)—Commodity: Jacket and skirt. A woman’s jacket 
and skirt manufactured from a woven outer shell of 65 percent 
polyester, 30 percent wool, and 5 percent other fibers; a woven 
lining assumably of man-made fibers; and a velvet insert at the 
neckline of 69 percent acetate, 16 percent nylon, and 15 percent 
rayon. The jacket features a full front opening secured by five 
buttons, four front panels joined to four rear panels by side 
seams, long sleeves with three plastic buttons at the bottom edge, 
a belt segment at the rear, and a round neckline without a collar. 
The velvet insert, approximately two inches wide, creates the 
neckline, and a velvet flap buttons over the collar button hiding 
it from view. The straight skirt features a partial rear opening 
secured by a zipper and plastic button, a partially elasticized 
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waist, two side seam pockets, and a bottom rear vent approxi- 
mately nine inches in length. Classification: The jacket is classifi- 
able under subheading 6204.33.5010, HTSUSA, which provides 
for women’s suit-type jackets of synthetic fibers, textile category 
635. The skirt is classifiable under subheading 6204.53.3010, 
HTSUSA, which provides for women’s skirts of. synthetic fibers, 
textile category 642. Document: Hgs. ruling letter 083591, dated 
March 28, 1989. 


C.S.D. 89-59(10)—Commodity: Linen. Waterbed sheets and pillow 
cases packaged together. One fitted sheet, a flat sheet and two 
pillow cases made of woven fabric which is not combed and, is 
composed of 65 percent polyester and 35 percent cotton. The 
sheets are designed for a king size mattress and measure approxi- 
mately 72 inches by 84 inches. The pillow cases measure approxi- 
mately 39 inches by 21 inches. Classification: The HTSUSA pro- 
vision applicable to the waterbed sheets is subheading 
6302.22.2020, which provides for bed linen, of man-made fibers, 
other, sheets, textile category 666. The HTSUSA provision appli- 
cable to the waterbed pillow cases is subheading 6302.22.2010, 
which provides for bed linen, of man-made fibers, other pillow 
cases, textile category 666. Document: Has. ruling letter 082043, 
dated April 5, 1989. 


C.S.D. 89-59(11)—Commodity: Map case. A mapholder and mileage 
reader. The mapholder is made of vinyl sheeting laminated to a 
non-woven man-made fiber backing. The outer edge is finished 
with a narrow textile fabric strip. The mapholder contains six 
pockets for storing maps on one side and a large pouch on the re- 
verse side. It is designed to be folded and secured by means of a 
nylon strap with a plastic buckle. The mileage reader incorpo- 
rates a small compass and dial at the top, a hollow interior with 
multiple numerical scales and moveable linear indicator and a 
metal wheel at the bottom end. The mileage reader will be im- 
ported and sold at retail with the mapholder. Classification: The 
set is classifiable under subheading 4202.92.9040, HTSUSA, as 
map cases, of plastic sheeting, with outer surface of plastic sheet- 
ing, other, other. Document: Hgs. ruling letter 082622, dated 
April 7, 1989. 


C.S.D. 89-59(12)}—Commodity: Nightwear. Two styles submitted. 
The first is a two-piece set consisting of a short sleeved pullover 
and a pair of shorts. The pullover has a crew neck, one chest 
pocket, a straight hemmed bottom and some overlock stitching 
for seam reinforcement. The shorts feature an elasticized waist- 
band and wide leg openings with straight hemmed bottoms. Both 
are composed of 55 percent cotton and 45 percent polyester. The 
second style is a woman’s oversized pullover garment of 55 per- 
cent cotton and 45 percent polyester. The garment extends from 
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the neck to the upper thighs. It has ribbed knit crew neck, long 
hemmed sleeves, chest pocket and a straight hemmed bottom 
with two side slits. Classification: The nightwear is classified 
under subheading 6108.31.0010, HTSUSA, which provides for wo- 
men’s or girls’ nightdresses, pajamas negligees, bathrobes dress- 
ing gowns and similar articles of cotton, textile category 351. 
New York ruling letter 833295 is modified. Document: Has. ruling 
letter 083615, dated April 4, 1989. 


C.S.D. 89-59(13)—Commodity: Peanuts. U.S. grown peanuts that are 
exported to Mexico to be shelled, roasted, salted, vacuum packed 
and returned to the U.S. for sale in the snack trade. Classifica- 
tion: The peanuts are classifiable in subheadings 2008.11. 0060, 
HTSUSA, which provides for fruit, nuts and other edible parts of 
plants, otherwise prepared or preserved, whether or not contain- 
ing added sugar or other sweetening matter or spirit, not else- 
where specified or included: nuts, peanuts (ground-nuts) and oth- 
er seeds, whether or not mixed together: peanuts (ground-nuts): 
other; and 2008.19.85, HTSUSA, which provides for mixtures of 
nuts. Document: Hgs. ruling letter 554934, dated April 3, 1989. 


C.S.D. 89-59(14)—Commodity: Pullovers. Two women’s knit pullover 
garments of 100 percent cashmere fibers. The first style has a 
turtleneck long sleeves with ribbed cuffs, and a pronounced 
ribbed waistband. The second style has a mock turtleneck, a five 
button side opening extending from the neck along the left shoul- 
der to the arm, long sleeves with ribbed cuffs, and a pronounced 
rib waistband. Classification: The pullovers are classifiable in 
subheading 6110.10.1060, HTSUSA, which provides for women’s 
or girls’ knitted cashmere pullovers, textile category 438. New 
York ruling letter 834150 is modified. Document: Has. ruling let- 
ter 083735, dated April 7, 1989. 


C.S.D. 89-59(15)—Commodity: Robe. A woman’s wrap style sleep 
robe and accessories made of 100 percent woven polyester satin 
and features short sleeves cut in one piece with the front and 
back panels; a full-front opening; a straight lower edge; front, 
neckline, and lower edges finished with self-fabric bands; eight- 
inch slits at the sides at the lower edges; a belt loop at the waist 
on either side; and a single patch pocket on the upper left front. 
It extends to about mid-thigh. It is accompanied by a two-inch- 
wide self-fabric tie belt five and a half feet long. A ten-inch- 
square handkerchief in a contrasting color is attached to the 
pocket with small pin. Classification: The robe, belt, and hand- 
kerchief are classified under subheading 6208.92.0010, HTSUSA. 
The textile category for the robe is 650. The textile category for 
the handkerchief, from subheading 6213.90.1000, HTSUSA, is 
630. Document: Has. ruling letter 083505, dated April 5, 1989. 
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C.S.D. 89-59(16)—Commodity: Sleepwear. Men’s sleepwear. Two 
styles submitted. The first is a pair of 100 percent cotton flannel 
pants with cuffed leg bottoms, elasticized waist and a fly front 
that snaps. The second is similar but is made of a 55 percent cot- 
ton/45 percent polyester woven fabric. Classification: Both styles 
are classified under subheading 6207.91.3000, HTSUSA, a provi- 
sion for other men’s sleepwear and underwear garments of cot- 
ton, textile category 352. Document: Hgs. ruling letter 082997, 
dated April 3, 1989. 


C.S.D. 89-59(17)—Commodity: Tile. Marble tiles that have been pol- 
ished, beveled and gauged in three sizes. The bulk of the tile con- 
sists of purely natural marble. Each natural marble tile has a 
backing of plastic resin in which marble chips and fiberglass 
pieces are imbedded. Classification: The tile is classifiable under 
subheading 6802.91.1500, HTSUSA, which provides for worked 
monumental or building stone and articles thereof, whether or 
not on a backing, other, marble, other. Document: Hgs. ruling let- 
ter 083619, dated March 30, 1989. 


C.S.D. 89-59(18)—Commodity: Tire cord fabric derived from either 
processed waiste cuttings, or defective rolls of which the defects 
are not visible. The fabric in the piece composed of nylon and 
polyester. The tire cord fabric is used as reinforcing agents in 


mechnical rubber products such as v-belts and brake shoes. Clas- 
sification: The tire cord fabric at issue is classifiable under sub- 
heading 5902.90.0000, HTSUSA, which provides for tire cord 
fabric of high tenacity yarn of nylon or other polyamides, polyes- 
ters or viscose rayon, other, textile category 229. Document: Has. 
ruling letter 083271, dated April 3, 1989. 


C.S.D. 89-59(19)}—Commodity: Toiletry bag. A lady’s toiletry bag 
with accessories measuring approximately 7 inches by 9.75 in- 
ches and contains two full width transparent plastic interior zip- 
per closure pouches, one of which holds a plastic soap dish, a bot- 
tle and a jar. The bag is secured by two top snap closures and is 
carried by double self-material handle straps. Classification: The 
toiletry bag with accessories is classifiable under subheading 
9605.00.0000, HTSUSA, as travel sets for personal toilet, sewing 
or shoe or clothes cleaning (other than manicure and pedicure 
sets of heading 8214). Document: Hgs. ruling letter 081394, dated 
March 28, 1989. 


C.S.D. 89-59(20)—Commodity: Wearing apparel. Women’s wearing 
apparel, two styles submitted. Style #2 is a finely knit pullover 
of 100 percent cotton jersey fabric. It has short, hemmed sleeves, 
a capped V-neckline, and a straight hemmed bottom. The gar- 
ment has eight-inch side slits which are finished with over!ock 
stitching. The garment measures approximately 35 inches from 
shoulder to hem, and is sized one size fits all. Style #1 is of finely 
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knit pullover of 100 percent cotton jersey fabric construction. It 
is sleeveless, has a rounded V-neckline, a straight bottom, and 
has 9 inch side slits. The neckline, sleeves, slits, and bottom are 
all finished with overlock stitching. The garment measures ap- 
proximately 33 inches from shoulder to hem, and is sized one size 
fits all. Classification: Both styles are classifiable under the pro- 
vision for women’s or girls’ bathrobes, dressing gowns and simi- 
lar garments, knitted or crocheted, other, subheading 
6108.91.0010, HTSUSA, textile category 350. Document: Has. rul- 
ing letter 082239, dated March 28, 1989. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 89-72) 
Simop America CorP., PLAINTIFF v. UNITED STATES, DEFENDANT 


Consolidated Court No. 85-5-00649 
(Dated May 25, 1989) 


Re, Chief Judge. 
ORDER 


Pursuant to the mandate of the United States Court of Appeals 
for the Federal Circuit in Appeal No. 88-1637, it is hereby 

OrpDERED that this action is remanded to the District Director at 
the port of Boston, Massachusetts for the purpose of classifying the 


merchandise which is the subject of this action in accordance with 
the decision of the Court of Appeals for the Federal Circuit of April 
19, 1989, and it is further 

OrpveRED that the District Director at the port of Boston, Massa- 
chusetts shall make a new classification determination on the sub- 
ject merchandise and shall file, through its attorney at the United 
States Department of Justice, the results of that determination with 
this court within 60 days from the date of this order. 


(Slip Op. 89-73) 


Vitro FiEex, S. A. AND CRISTALES INASTILLABLES DE Mexico, S.A., PLAINTIFFS 
v. UNITED STATES, DEFENDANT, PPG Inpustries, Inc., L-N Sarety 
Guass, S.A. DE C.V., DEFENDANT-INTERVENORS 

Court No. 85-02-00198 
[Determination of ITA is affirmed except for remand to ITA for review of 
FOMEX.|] 
(Decided May 30, 1989) 


Brownstein, Zeidman and Schomer (Irwin P. Altschuler, David R. Amerine, Don- 
ald S. Stein) for the plaintiffs Vitro Flex, S.A. and Cristales Inastillables de Mexico, 
S.A. 
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Stuart E. Schiffer, Acting Assistant Attorney General, David M. Cohen, Director, 
Commercial Litigation Branch, Civil Division (Platte B. Moring, II) for the defen- 
dant United States. 

Stewart and Stewart (Terence P. Stewart, David Scott Nance) for defendant-inter- 
venor PPG Industries, Inc. 

Jones, Day, Reavis & Pogue (Herbert J. Hansell, Jerome J. Zaucha) for defendant- 
intervenor L-N Safety Glass, S.A. de C.V. 


OPINION AND ORDER 


CarMAN, Judge: This action contests the determination of the In- 
ternational Trade Administration, United States Department of 
Commerce (hereinafter ITA or Commerce) to initiate a counter- 
vailing duty investigation pursuant to sections 701 and 303 of the 
Tariff Act of 1930, as amended, 19 U.S.C. §§ 1671 and 1303 (1982 & 
Supp. V 1987) (hereinafter the Tariff Act). Plaintiffs have moved for 
judgment upon the agency record and claim that the contested de- 
terminations, which are outlined later in this opinion, are unsup- 
ported by substantial evidence on the record or otherwise not in ac- 
cordance with law. 


PROCEDURAL HISTORY 


This action was originally filed as one of three separate actions 
which were consolidated under Consolidated Court No. 
85-02-00264. The first action, Court No. 84-09-01322 filed by PPG 


Industries, Inc. (hereinafter PPG), challenged the ITA’s determina- 
tion not to initiate an investigation of (1) certain programs of the 
Mexican Government’s natural gas pricing system and (2) the pro- 
gram for rescheduling of foreign debt through the Trust Fund for 
Coverage of Exchange Risk (FICORCA). 

The second action, Court No. 85-02-00198 filed by Vitro Flex, 
S.A. and Cristales Inastillables de Mexico, S.A. (hereinafter Vitro 
Flex and Crinamex), contested certain aspects of the ITA’s final de- 
termination and countervailing duty order in Fabricated Automo- 
tive Glass From Mexico, 50 Fed. Reg. 1,906 (1985). PPG and L-N 
Safety Glass S.A. de C.V. (hereinafter L-N Safety Glass or L-N) 
were granted leave to intervene and Vitro Flex and Crinamex were 
granted leave to defend against PPG’s cross-claims. 

The third action, Court No. 85-02-00264 filed by PPG, sought re- 
view of certain aspects of the ITA’s final determination in 
Fabricated Automotive Glass From Mexico, 50 Fed. Reg. 1,906. Vitro 
Flex and Crinamex were granted leave to intervene. 

By memorandum opinion and judgment the Court severed origi- 
nal Court Nos. 85-02-00264 and 84—09-01322 from Consolidated 
Court No. 85-02-00264 and dismissed those two cases for mootness. 
PPG Industries, Inc. v. United States, 11 CIT ——, 660 F. Supp. 965 
(1987). The remaining part of Consolidated Court No. 85-02-00264 
was redesignated as Court No. 85-02-00198. 
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Facts 


On July 31, 1984, PPG filed a petition for initiation of a counter- 
vailing duty investigation concerning fabricated automotive glass 
from Mexico. Fabricated automotive glass is laminated glass, made 
of a clear or tinted piece of plastic sandwiched between two sheets 
of float glass, which is used for automobile windshields and some- 
times for side and rear windows. It can also be toughened or tem- 
pered glass which is usually used for side and rear windows. Defen- 
dant’s Memorandum In Opposition To Vitro Flex, S.A.’s and Cris- 
tales Inastillables De Mexico, S.A.’s Motion For Review Of The 
Record And Motion For Remand Of The Fomex Issue (hereinafter 
Defendant’s Memo) at 2. 

The ITA initiated its investigation on August 27, 1984. 49 Fed. 
Reg. 33,919 (1984). A questionnaire was sent to the Government of 
Mexico on September 6, 1984. On October 9, 1984, the Mexican Gov- 
ernment submitted the response of L-N Safety Glass and stated 
that L-N received no government subsidies. The Mexican Govern- 
ment identified three known manufacturers and exporters of 
fabricated automotive glass: Vitro Flex, Crinamex and L-N Safety 
Glass. 50 Fed. Reg. at 1,907. On October 30, 1984, the ITA requested 
additional information from all of the Mexican producers. Re- 
sponses were received from L-N on November 1, 1984 and from the 
Mexican Government on behalf of Vitro Flex and Crinamex on 
November 13, 1984. Record Documents (hereinafter R.) 64, 68; Con- 
fidential Document (hereinafter C.) 18. 

The ITA’s preliminary determination dated November 1, 1984, 
did not include L-N Safety Glass among the firms found to have re- 
ceived subsidies. Fabricated Automotive Glass From Mexico (Prelim- 
inary), 49 Fed. Reg. 43,984 (1984). The ITA preliminarily deter- 
mined that Mexican manufacturers or exporters of fabricated auto- 
motive glass had received a net bounty or grant of 2.61 percent ad 
valorem. The United States Customs Service (hereinafter Customs) 
was directed to suspend liquidation of all entries and withdrawals 
from warehouse for consumption, and to require a bond or cash de- 
posit equal to the net bounty or grant. Jd. 

Two programs were preliminarily determined to confer bounties 
or grants: 

(1) Fund for the Promotion of Exports of Mexican Manufac- 
tured Products (hereinafter FOMEX); and 

(2) Preferential Federal Tax Incentives (hereinafter 
CEPROFYI). 


Id. 


1The following programs were preliminarily determined not to be used: 
(1) Article 94 Loans; 
(2) FOMEX Loans to U.S. Importers; 
(3) National Preinvestment Fund for Studies and Projects; 
(4) Trust for Industrial Parks, Cities, and Commercial Centers; 
(5) Fondo Nacional de Fomento Industrial; 
(6) Preferential Prices for Natural Gas, Oil and Electricity; 
Continued 
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When making its preliminary determination as to whether PPG 
had standing to file the petition, the ITA excluded Ford and Libbey- 
Owens-Ford from consideration as part of the domestic industry 
under Section 771(4\(B) of the Tariff Act, as amended, (19 U.S.C. 
1677(4)(B) (1982), since they were major importers with substantial 
ownership interests in the exporting companies. Id. at 43,984. 

On November 1, 1984, when L-N Safety Glass provided supple- 
mental information previously requested, it certified that it had re- 
ceived no subsidies. On November 14, 1984, L-N requested exciu- 
sion from the countervailing duty investigation and any final deter- 
mination or order resulting therefrom pursuant to 19 C.F.R. 
§ 355.38 (1984). R. 88. This request was made fourteen days after 
the filing of the ITA’s preliminary determination and seventy-nine 
days after publication of the ITA’s notice of initiation of the 
investigation. 

The ITA conducted verification of the information provided by 
the Mexican Government, confirming that the Mexican manufac- 
turers of automotive glass received benefits from only FOMEX and 
CEPROFI, and that the Mexican manufacturers of fabricated auto- 
motive glass received CEPROFI benefits only during 1983. 50 Fed. 
Reg. at 1,907-08; C. 8, 9, 27. 

On December 5, 1984, the plaintiffs submitted a draft suspension 
agreement to the ITA. R. 101. A revised version of the agreement 
which included L-N Safety Glass as a party was submitted on De- 
cember 10, and a meeting of ITA officials and the parties involved 
was arranged for the following day. R. 105. 

At that meeting, the attorney representing L-N Safety Glass re- 
fused to enter into the suspension agreement. Without the partici- 
pation of L-N Safety Glass, the ITA determined that Vitro Flex and 
Crinamex did not account for a sufficient quantity of the exports of 
the merchandise under investigation to warrant a suspension agree- 
ment. On December 18, 1984, the ITA conducted a public hearing to 
review the respective positions of all the parties to the investiga- 
tion. 50 Fed. Reg. at 1,907. 

On January 14, 1985, the ITA issued a final affirmative counter- 
vailing duty determination and countervailing duty order. 50 Fed. 
Reg. 1,906 (1985). The ITA determined that certain benefits which 
constituted bounties or grants were provided to manufacturers or 


(7) Fund For Industrial Development; 
(8) Import Duty Reductions and Exemptions; 
(9) Accelerated Depreciation Allowances; 
(10) Guarantee and Development Fund for Medium and Small Industries; 
(11) Government Financed Technology Development; 
(12) Preferential State Investment Incentives; 
(13) Mexican Institute of Foreign Trade; and 
(14) New Exchange Risks Trust Fund Program. 
49 Fed. Reg. at 43,985-86. 
The ITA preliminarily determined that more information was needed to determine whether the following 
programs conferred a bounty or grant: 
(1) Subsidized Glass Inputs; 
(2) Bancomext Loans; and 
(3) Loans from Nacional Financiera, S.A. 


Id. at 43,986. 
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exporters in Mexico of fabricated automotive glass, except for 
fabricated automotive glass manufactured and exported by L-N 
Safety Glass. Jd. at 1,906. L-N automotive glass was therefore ex- 
cluded from the final affirmative countervailing duty determination 
and countervailing duty order. The ITA determined that bounties 
or grants were conferred upon exporters of fabricated automotive 
glass under two programs, FOMEX financing and CEPROFI tax 
credits.? Accordingly, the ITA directed Customs to require a coun- 
tervailing duty cash deposit on imports of all fabricated automotive 
glass from Mexico, except for imports manufactured or imported by 
L-N Safety Glass. Id. at 1,906, 1,911. The ITA’s cash deposit rate 
was established at 4.68 percent, which was based upon the ITA’s 
calculation of net benefits attributable to FOMEX financing and 
CEPROF tax credits. Jd. 

The ITA determined that PPG had standing to bring the petition 
based on the support of six of the ten domestic producers who ac- 
counted for more than 60 percent of the total United States produc- 
tion of fabricated automotive glass. Jd. at 1,910. In addition, Com- 
merce found Ford’s original equipment automotive glass to be a 
“like product” to that produced by PPG. Id. 


CONTENTIONS OF THE PARTIES 


Plaintiffs Vitro Flex and Crinamex are seeking review of certain 
determinations made by the ITA in the notice of initiation, 49 Fed. 
Reg. 33,919 (1984) and the final affirmative countervailing duty de- 
termination and countervailing duty order, 50 Fed. Reg. 1,906 
(1985). 


Plaintiffs’ Contentions 

Plaintiffs Vitro Flex and Crinamex make the following 
contentions: 

(1) Defendant-Intervenor PPG did not file its petition “on behalf 
of” the domestic industry producing the merchandise. This claim is 
based upon the following factors: 


(a) A collective majority of the members of the domestic in- 
dustry producing the merchandise in question advised the ITA 
that they were opposed to the countervailing duty investiga- 
tion; and 

(b) The ITA excluded from the domestic industry Ford and 
Libbey-Owens-Ford, domestic producers who accounted for a 
substantial share of United States production of like or directly 
competitive products because they also import merchandise 
within the scope of the countervailing duty petition. 


2The fourteen programs which were preliminarily found not to be used and the three programs for which addi- 
tional information was needed were finally determined as either not being used or not conferring bounties or 
grants. 50 Fed. Reg. at 1,908-09. 
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(2) As an alternative, the ITA erred by including products which 
are not produced by PPG or other members of the domestic indus- 
try (automotive glass imported from Mexico by Ford) within the 
scope of the investigation and order. 

(3) As an alternative, the ITA erred by refusing plaintiffs’ pro- 
posed suspension agreement because L-N Safety Glass chose not to 
participate. Since the ITA later decided to exclude L--N from the 
countervailing duty order, plaintiffs contend that L-N was not a 
necessary party to the agreement. 

(4) As an alternative, the ITA erred by excluding L-N Safety 
Glass from the scope of the determination and order when L-N did 
not file a timely request for exclusion and other foreign manufac- 
turers were materially prejudiced by this exclusion. 

(5) As an alternative, the ITA erred in calculating an estimated 
countervailing duty cash deposit rate which greatly exceeded the 
net benefit received by foreign manufacturers subject to the ITA’s 
investigation. The errors were made in: 

- calculating the net benefit attributable to FOMEX loans; 
an 


(b) calculating the estimated countervailing duty benefit at- 
tributable to CEPROFI credits. 


Defendant’s Contentions 


Defendant United States makes the following contentions: 

(1) A remand is necessary for the limited purpose of recalculating 
all FOMEX benefits using verified 1983 information; and 

(2) The final determination should be sustained in all other 
respects. 


Defendant-Intervenor PPG’s Contentions 


Defendant-intervenor PPG contends that the final determination 
should be sustained in all respects. 


Defendant-Intervenor L-N Safety Glass’ Contentions 
Defendant-intervenor L-N Safety Glass contends that it qualifies 
for exclusion for the following reasons: 
(1) It neither sought nor received any subsidies; 
(2) It was not alleged by any party to have received any subsidies; 
(3) It submitted timely responses and cooperated fully throughout 
the investigation; and 
(4) The fact that L-N Safety Glass requested exclusion more than 
thirty days following the publication of the notice initiating the in- 
vestigation does not constitute a basis for overturning the exclu- 
sions because: 
(a) The ITA’s regulation does not establish a mandatory time 
limit for application for exclusion; 
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(b) The ITA is not precluded by its regulation from excluding 
L-N, even though its request was filed more than thirty days 
after the initiation notice publication. This is a matter within 
the discretion of the ITA; and 

(c) Even though L-N did not request exclusion within the 
usual time period, based on the facts and circumstances of this 
case, including the fact that neither the delay nor the exclusion 
prejudiced the right of any other party, the ITA was within its 
discretion in allowing the exclusion. 


L-N Safety-Glass would not object to a remand that would leave 
it excluded from the proceedings. 


STANDARD OF REVIEW 


In reviewing a countervailing duty investigation, this Court must 
hold unlawful any determination unsupported by substantial evi- 
dence on the record or otherwise not in accordance with law. 19 
U.S.C. § 1516a(b)(1)(B) (1982). The ITA’s interpretation of the laws it 
administers should be sustained if that interpretation is reasonable. 
United States v. Zenith Radio Corp., 64 CCPA 130, C.A.D. 1195, 562 
F.2d 1209 (1977), aff'd, 437 U.S. 443 (1978); American Lamb Co. v. 
United States, 4 Fed. Cir. (T) 47, 785 F.2d 994 (1986). 


STANDING 


Pursuant to section 1671la of 19 U.S.C., there are two methods for 
initiating a countervailing duty investigation. The investigation 
may be commenced by either the ITA on its own initiative (19 
U.S.C. 1671a(a)) or by the filing of a petition (19 U.S.C. 1671la(b)) as 
was done by PPG in the instant case. The ITA determined that PPG 
had satisfied the requirements as set out in 19 U.S.C. 1671a(b)(1). 
The statute reads as follows: 


(b) Initiation by petition 

(1) Petition requirements 

A countervailing duty proceeding shall be commenced when- 
ever an interested party described in subparagraph (C), (D), or 
(E) of section 1677(9) of this title files a petition with the ad- 
ministering authority, on behalf of an industry, which alleges 
the elements necessary for the imposition of the duty imposed 
by section 1671(a) of this title, and which is accompanied by in- 
formation reasonably available to the petitioner supporting 
those allegations. The petition may be amended at such time, 
and upon such conditions, as the administering authority and 
the Commission may permit. 


19 U.S.C. 1671a(b)(1) (1982). 

“Industry” is defined as “the domestic producers as a whole of a 
like product, or those producers whose collective output of the like 
product constitutes a major proportion of the total domestic produc- 
tion of that product * * *.” 19 U.S.C. 1677(4A) (1982 & Supp. V 
1987). 
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Plaintiffs contend that defendant-intervenor PPG did not bring 
its petition on behalf of the domestic industry producing the mer- 
chandise and thus lacked standing. 

In Gilmore Steel Corp. v. United States, 7 CIT 219, 585 F. Supp. 
670 (1984), the Court described the two-step process that determined 
standing. First the petitioner must be an interested party and sec- 
ond the petitioner must show that a majority of the industry backs 
its petition. 7 CIT at 226, 585 F. Supp. at 676. 

In Oregon Steel Mills Inc. v. United States, 862 F.2d 1541 (Fed. 
Cir. 1988), the Court of Appeals for the Federal Circuit found that 
lack of industry support was a ground for Commerce to revoke an 
outstanding antidumping duty order during administrative review 
of that order. 862 F.2d at 1545. 

The Court recently looked at the standing issue in Citrosuco 
Paulista, S.A. v. United States, 12 CIT , 704 F. Supp. 1075 
(1988). The Court found that: 


Gilmore and Oregon Steel Mills stand for the proposition that 
Commerce has discretion to dismiss, but is not required to dis- 
miss, petitions that are not shown to be actively supported by a 
majority of the domestic industry. Neither the statute nor Com- 
merce’s regulations require a petitioner to establish affirma- 
tively that it has the support of a majority of a particular in- 
dustry, and the Court declines to impose such a requirement. 


12 CIT at ——, 704 F. Supp. at 1085. 
The ITA has made its views on the standing issue clear. 


As we have frequently stated, see e.g., Certain Stainless Steel 
Hollow Products from Sweden, (52 FR 5794, February 26, 1987); 
Certain Fresh Atlantic Groundfish from Canada, (51 FR 10041, 
March 24, 1986), there is nothing in the statute, its legislative 
history, or our regulations which requires that petitioners es- 
tablish affirmatively that they have the support of a majority 
of their industries. In many cases, such a requirement would be 
so onerous as to preclude access to import relief under the an- 
tidumping and countervailing duty laws. 


Frozen Concentrated Orange Juice From Brazil: Final Determina- 
tion of Sales at Less Than Fair Value, 52 Fed. Reg. 8,324 8,325 
(1987). 

Commerce relies on a petitioner’s representation that it has filed 
on behalf of the domestic industry until it is affirmatively shown 
that this is not the case. Final Affirmative Countervailing Duty De- 
termination; Certain Fresh Atlantic Groundfish From Canada, 51 
Fed. Reg. 10,041, 10,043 (1986). 

This Court holds that the ITA’s determination that petitioner 
PPG had standing in the instant case was reasonable, supported by 
substantial evidence on the record and otherwise in accordance 
with law. 
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EXCLUSION OF RELATED PARTIES 


The court in Gilmore noted that “[a]ny untoward harshness re- 
sulting from this statutory scheme [the standing requirement] is 
ameliorated to a limited extent by 19 U.S.C. § 1677(4)(B), which ex- 
cludes from the industry headcount those producers who are related 
to importers or foreign manufacturers of the subject product, or 
who themselves import the allegedly dumped merchandise.” 7 CIT 
at 226-27, 585 F. Supp. at 676-77 (footnote omitted). The exclusion 
provision reads as follows: 


(B) Related parties 


When some producers are related to the exporters or import- 
ers, or are themselves importers of the allegedly subsidized or 
dumped merchandise, the term “industry” may be applied in 
appropriate circumstances by excluding such producers from 
those included in that industry. 


19 U.S.C. § 1677(4)(B) (1982). 

This exclusion provision is at issue in the instant case. Plaintiffs 
claim in Comment 1 of the notice of final determination and order 
that the ITA should not have excluded Ford and Libbey-Owens-Ford 
from the domestic industry for two reasons. First, when considering 
these companies’ total production of the merchandise in question, 
their share of imports is very small. Second, plaintiffs contend that 
these two companies account for a major proportion of the United 
States production of the subject merchandise. 50 Fed. Reg. at 1,910. 

The ITA responded to plaintiffs that it had determined that six of 
the ten domestic producers supported the petition. In order to deter- 
mine industry support in terms of total volume of production, the 
ITA exercised its discretion under 19 U.S.C. 1677(4\(B) (Section 
771(4\(B) of the Act) by excluding from consideration of the industry 
two domestic producers that fell into two of the following catego- 
ries: importers of the subject merchandise, companies related to im- 
porters of the subject merchandise or companies related to export- 
ers of the subject merchandise. Jd. 


The two, Ford and Libbey-Owens-Ford are importers of 
fabricated automotive glass from Mexico and are each related 
to different exporters of the subject product. These companies 
oppose the petition. Circumstances are appropriate in this case 
for excluding them because they are the major importers of the 
subject merchandise and each has a substantial ownership in- 
terest in a Mexican exporter. As importers, they would be lia- 
ble for countervailing duties and they would lose any competi- 
tive advantage they receive from importing allegedly subsidized 
merchandise. As parties related to exporters, they have an in- 
terest in preventing the issuance of a countervailing duty order 
on the subject merchandise. 
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The exclusion of related parties statute was also at issue in Ci- 
trosuco which was discussed supra. In Citrosuco, Commerce exclud- 
ed parties that were either related to the exporters or firms whose 
imports of the subject merchandise exceeded 50 percent of their to- 
tal productions. 12 CIT at ——, 704 F. Supp. at 1085. 

Plaintiff Citrosuco argued that Commerce had acted ultra vires in 
using 19 U.S.C. § 1677(4)(B) to exclude producers who imported 
more than 50 percent of their total product from Brazil. Id. The 
Court found it reasonable to apply the statute to exclude those pro- 
ducers. Jd. at 1086. 

In the instant case, plaintiffs argue that Mexican imports of the 
subject merchandise comprise only a small share of the total pro- 
duction of the merchandise produced by Ford and Libbey-Owens- 
Ford. However, unlike the producers in Citrosuco, these two produc- 
ers are each related to different exporters of the subject merchan- 
dise. This Court holds it was reasonable for Commerce to apply 19 
U.S.C. § 1677(4)(B) to exclude these two producers who are both im- 
porters and are both related to different exporters of the subject 
product. This Court holds that the ITA’s determination to exclude 
related parties was supported by substantial evidence on the record 
and otherwise in accordance with law. 


LIkE Propuct 


Plaintiffs contend that the ITA erred by refusing to exclude from 
the scope of the investigation and cuuntervailing duty order auto- 
motive glass imported from Mexico by Ford for use solely as origi- 
nal equipment in Ford vehicles. Ford purchased the automotive 
glass almost exclusively from its wholly-owned facilities or from af- 
filiate companies in which Ford had at least a minimum of 40 per- 
cent ownership interest. Plaintiffs submit that because this automo- 
tive glass is sold almost exclusively in the market supplying origi- 
nal equipment automotive glass to Ford, it is not a product which is 
like PPG’s automotive glass which is sold in the domestic market. 
Brief In Support Of Motion For Judgment Upon The Agency Record 
Of Plaintiffs Vitro Felx, S.A. And Cristales Inastillables De Mexico, 
S.A. (hereinafter Plaintiffs’ Brief) at 47-48. 

Like product is defined as “a product which is like, or in the ab- 
sence of like, most similar in characteristics and uses with, the arti- 
cle subject to an investigation under this subtitle.” 19 U.S.C. 
§ 1677(10) (1992). 

In YUASA-General Battery Corp. v. United States, 11 CIT 4 
661 F. Supp. 1214 (1987), the Court reviewed the like product issue 
as applied to motorcycle batteries sold in the original equipment 
market and those sold in the replacement market. These batteries 
were identical in characteristics and shared the same basic use. The 
Court upheld the determination by the ITC defining the merchan- 
dise under investigation in such a manner as to encompass the en- 
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tire domestic market for motorcycle batteries. 11 CIT at ——, 611 F. 
Supp. at 1217. 

In the instant case, plaintiffs’ argument centers on the market in 
which the merchandise is sold as opposed to whether the actual 
products being compared share characteristics and uses. Plaintiffs 
outline a corporate policy adopted by Ford to ensure that it has a 
steady supply of the subject merchandise for use in its vehicles. 
Plaintiffs’ Brief at 48-49. The fact that Ford has chosen to purchase 
automotive glass in this manner has no bearing on the characteris- 
tics and uses of the product in question. 

This Court holds that the ITA’s determination to include the au- 
tomotive glass imported by Ford within the scope of the counter- 
vailing duty order and investigation was supported by substantial 
evidence on the record and otherwise in accordance with law. 


SUSPENSION AGREEMENT 


Plaintiffs contend that the ITA erred by refusing to enter into a 
suspension agreement with them in December of 1984 because L-N 
Safety Glass chose not to participate. Since subsequently in Janua- 
ry of 1985 the ITA chose to exclude defendant-intervenor L-N Safe- 
ty glass from the proceedings, plaintiffs claim that L-N was not a 
necessary party to the agreement. As noted above in the recitation 
of facts, L-N Safety Glass refused to enter into a suspension agree- 


ment and the ITA determined that the plaintiffs alone did not ac- 
count for a sufficient quantity of the exports of the subject mer- 
chandise to warrant the agreement. 

The standard for determining whether or not to enter into a sus- 
pension of a countervailing duty investigation is found in Title 19 
and the implementing regulations of the ITA. Section 1671c of Title 
19 states in pertinent part: 


(b) Agreements to eliminate or offset completely a subsidy or to 
cease exports of subsidized merchandise. 

The administering authority may suspend an investigation if 
the government of the country in which the subsidy practice is 
alleged to occur agrees, or exporters who account for substan- 
tially all of the imports of the merchandise which is the subject 
of the investigation agree— 

(1) to eliminate the subsidy completely or to offset completely 
the amount of the net subsidy, with respect to that merchan- 
dise exported directly or indirectly to the United States, within 
—" after the date on which the investigation is suspend- 
ed, or 

(2) to cease exports of that merchandise to the United States 
within 6 months after the date on which the investigation is 
suspended. 

* * * * * * 
(d) Additional rules and conditions 
(1) Public interest; monitoring. 
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The administering authority shall not accept an agreement 
under subsection (b) or (c) of this section unless— 


(A) it is satisfied that suspension of the investigation is in 
the public interest, and 

(B) effective monitoring of the agreement by the United 
States is practicable. 


19 U.S.C. § 1671c (1982 & Supp. V 1987). 

In addition, section (e) of 19 U.S.C. § 1671c describes the proce- 
dure for suspension of investigation and section (g) describes when 
the investigation is to be continued upon request. 

The definition of the term “substantially all’® in 19 U.S.C. 
§ 1671c(b) as well as other relevant procedures are found in 19 
C.F.R. § 355.31: 


(c) Definition of “substantially all’. For purposes of section 
704(b) and (c) of the Act, exporters who account for “substan- 
tially all” of the imports in question shall mean exporters who 
have accounted for no less than 85 percent by volume of the 
subject merchandise imported into the United States during 
the period of investigation, or such other recent, representative 
period determined appropriate. The number and identity of af- 
fected exporters shall be considered no less frequently than 
once annually in connection with the determination required 
under section 751 of the Act, and, if appropriate, additional or 
different exporters may be required to furnish assurances to en- 
sure continued applicability of the assurance to the requisite 
percentage of the affected trade. 

* * * ok * * * 

(h) Procedures for suspension of investigation. Prior to ac- 

cepting any agreement under section 704: 


(1) The petitioner shall be notified and consulted with 
concerning the Secretary’s intention to suspend the investi- 
gation. A copy of the proposed agreement shall be fur- 
nished to the petitioner no less than 30 days prior to the 
proposed suspension of the investigation. Any such agree- 
ment shall contain the procedures to be followed to moni- 
tor compliance, and a statement of the compatibility of the 
agreement with the requirements of subsections (b) and (d) 
or (c) and (d) of section 704 of the Act; 

(2) All parties to the proceeding shall be notified of the 
—— suspension not less than 30 days prior thereto; 
an 

(3) All parties to the proceeding and other government 
agencies which may have an interest in the effects of the 
agreement shall be afforded an opportunity to submit writ- 
ten comments and information for the record with respect 
to the proposed suspension. 


19 C.F.R. § 355.31 (1984). 


3The House of Representatives also commented on the definition of “substantially all.” “(T]he Committee in- 
tends the phrase ‘exporters accounting for substantially all the imports of the merchandise’ to require exporters 
accounting for at least 85% of the imports during the most recent representative period.” H.R. Rep. 317, 96th 
Cong., 1st Sess. 54 (1979). 
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The above statutes and regulations, in addition to outlining which 
requirements must be met before a suspension agreement can be ac- 
cepted by the ITA, indicate that the ITA is under no requirement to 
accept any suspension agreement. Plaintiffs do not contest the fact 
that they do not account for 85 percent or more of the export vol- 
ume of the subject merchandise. Stipulation of Facts, 49. This is a 
requirement that must be met before the ITA can accept any sus- 
pension agreement. 19 U.S.C. § 1671c(b); 19 C.F.R. § 355.31(c). 

Plaintiffs argue that L-N Safety Glass’ participation in the sus- 
pension agreement was not necessary since exports by L-N were ex- 
cluded from the countervailing duty order. The ITA made two inde- 
pendent determinations: (1) without L-N’s participation, plaintiffs 
could not meet the required 85 percent of the export volume of the 
subject merchandise which would allow for a suspension agreement 
on December 11, 1984; and (2) L-N had received no benefits 
amounting to countervailable subsidies and was excluded from the 
countervailing duty order on January 7, 1985. 

Plaintiffs argue that a company found not to be receiving 
countervailable subsidies should not have been a required partici- 
pant in a suspension agreement proposed before it was determined 
that the company did not receive any subsidies. This argument falls 
of its own weight. At the time of the proposed suspension agree- 
ment, L-N Safety Glass was still a participant in the uncompleted 
countervailing duty investigation and at that point the ITA did not 
know that L-N had not received countervailable subsidies. Further- 
more, the fact that L-N did not receive countervailable subsidies 
did not make it any less an exporter of the subject merchandise and 
did not make the plaintiffs into exporters of 85 percent or more of 
the subject merchandise. L-N Safety Glass chose not to participate 
in the suspension agreement and the ITA determined at that time 
not to accept the proposed suspension agreement without L-N. This 
Court holds the determination by the ITA was reasonable, sup- 
ported by substantial evidence on the record and otherwise in accor- 
dance with law. 


EXcLusion oF L—N FROM THE COUNTERVAILING DuTy ORDER 


Plaintiffs claim in the alternative that the ITA erred by exclud- 
ing L-N Safety glass from the scope of the determination and order 
when L-N did not file a timely request for exclusion. Plaintiffs also 
claim that they were materially injured by this exclusion. 

It is agreed by all parties that L-N Safety Glass did not file a re- 
quest for exclusion within 30 days after the publication of the notice 
of investigation. Plaintiffs claim that because L-N’s request was not 
made within the 30 day time frame, that request should have been 
denied as untimely. L-N Safety Glass contends where there is a re- 
quest for exclusion, there is a conclusive and irrebuttable presump- 
tion that such an application made within 30 days is timely. Where 
such an application is made after the 30 day period, asserts L-N 
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Safety Glass, the ITA has discretion to exclude a firm that has been 
investigated and found not to have received countervailable 
subsidies. 

Plaintiffs urge the fundamental principle of administrative law 
that an agency is bound by its own regulations as much as any oth- 
er party is bound, citing Arizona Grocery Co. v. Atchison, Topeka, 
and Sante Fe Railway Co., 284 U.S. 370 (1932). They argue that the 
ITA was bound to follow 19 C.F.R. § 355.38 which outlines the filing 
of a request for exclusion from a countervailing duty order. The sec- 
tion reads as follows: 


§ 355.38 Effect on firms not benefitting from subsidy. 


Any firm which does not benefit from a subsidy alleged or 
found to have been granted to other firms producing or export- 
ing the merchandise subject to the investigation shall, on time- 
ly application therefor, be excluded from a Countervailing Duty 
Order. An application shall be considered timely if made within 
30 days after publication of a “Notice of Initiation of Counter- 
vailing Duty Investigation.” The name of any such firm which 
is determined to have satisfied the requirements for exclusion 
will be published in the Federal Register. 


19 C.F.R. § 355.38 (1984). 
L-N Safety Glass argues that the analysis by the ITA of the regu- 


lation in question should be controlling. The analysis by the ITA 
provides in part as follows: 


25. Section 355.38 Effect on Firms Not Benefiting From Subsi- 
dy. Conflicting comments were received pertaining to this sec- 
tion: some recommended that exclusion be automatic; others 
that it be discretionary. Practical administrative considerations 
dictate that a firm which although potentially subject to an or- 
der, has not itself been investigated, should bear the burden of 
making application for exclusion and supplying the necessary 
information. Those firms which are investigated will automati- 
cally be excluded if exclusion is appropriate. Where firms are 
excluded, however, the regulations provide for publication of 
the name of any firm so excluded. 

Ordinarily, firms wishing to be considered for exclusion from 
any possible affirmative determination should submit an appli- 
cation for exclusion, together with all necessary supporting doc- 
umentation, no later than 30 days after the date of publication 
of the notice of Initiation of Countervailing Duty Investigation. 


Final Rules and Request for Comments: 19 C.F.R. Part 355, 45 Fed. 
Reg. 4,932, 4,936 (1980) (emphasis added). 

L-N Safety Glass’ situation in the instant case appears to be cov- 
ered by the ITA’s analysis as to how such situations should be han- 
dled. L-N was a firm that was investigated by the ITA and the 
agency determined that exclusion was appropriate. In the notice of 
the final affirmative countervailing duty determination and order, 
the ITA stated that, “[wJle determine that no benefits which consti- 
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tute bounties or grants are being provided with respect to 
fabricated automotive glass manufactured and exported by L-N 
Safety Glass. L-N Safety Glass, therefore, is excluded.” 50 Fed. Reg. 
at 1,906. In an internal ITA memorandum, the exclusion decision 
was further explained: 


L-N Safety Glass submitted timely responses in this investi- 
gation, has participated and cooperated fully at all stages, and 
has been verified to have received no benefits. Further, the 
company has never been alleged to have received subsidies. We 
believe that allowing an exclusion in this instance promotes 
fair, unsubsidized international trade, which should be 
encouraged. 


Memorandum of Ken Haldenstein, International Trade Administra- 
tion, Jan. 7, 1985 (R. 129). 

Plaintiffs argue that exclusion was prejudicial to them and cite 
situations where prior exclusions were prejudicial in nature. In 
Bricks From Mexico; Final Affirmative Countervailing Duty Deter- 
mination and Countervailing Duty Order, 49 Fed. Reg. 19,564 
(1984), two firms that were selected as part of the verification sam- 
ple were found not to have received benefits. These firms were de- 
nied exclusion after making a request more than 30 days after the 
date of publication of the notice of the initiation. The ITA denied 
exclusion because it would have been unfair to other companies 
who were not chosen for the verification sample but were otherwise 
similarly situated. 49 Fed. Reg. at 19,568. However, in the instant 
case only Vitro Flex, Crinamex and L-N Safety Giass produced the 
subject merchandise. Since every producer was thoroughly investi- 
gated, there was no risk of prejudice to any of the parties as was the 
case in Bricks From Mexico. 

Plaintiffs’ claims of prejudice by the exclusion of L-N Safety 
Glass are not persuasive. Plaintiffs’ claim of prejudice because L-N 
refused to join in a proposed suspension agreement where L-N was 
ultimately excluded from the affirmative determination upon the 
finding of the ITA that L-N received no bounties or grants must be 
treated as frivolous. 

Plaintiffs further contend that L-N Safety Glass has benefited 
from its failure to file its exclusion application within the 30 day pe- 
riod. The Court notes that by not filing within this designated peri- 
od, L-N did not ensure that its application would be considered 
timely and indeed ran the risk of not being granted an exclusion by 
discretion of the ITA. In West Coast Industries, Inc. v. United States, 
3 CIT 73, 75 (1982), the Court noted that an application for exclu- 
sion made after the 30 day period was “made too late to impose on 
Commerce any obligation to examine [plaintiff's] operations during 
the course of its investigation as contemplated by 19 C.F.R. 
§ 355.38” (emphasis in original). The fact that L-N ran the risk of 
not being granted an exclusion that was ultimately granted in the 
agency’s discretion might have harmed L-N, but not the plaintiffs. 
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L-N Safety Glass also makes a reasonable argument as to why it 
waited more than 30 days before filing for exclusion. Response of 
Defendant-Intervenor L-N Safety Glass, S.A. de C.V. In Opposition 
To Motion of Vitro Flex, S.A. And Cristales Inastillables De Mexico, 
S.A. For Judgment Upon The Agency Record at 13 n.2. The ITA 
was still investigating subsidy programs after the expiration of the 
30 day period. Additional information was requested from the Mexi- 
can Embassy on October 30, 1984, 64 days after the investigation 
was initiated. L-N Safety Glass responded on November 1, 1984 and 
certified that it had received no subsidies. On November 14, 1984, 
L-N Safety Glass applied for exclusion. L-N contends that an appli- 
cation for exclusion before November 14, 1984 would have been in- 
sufficient to support exclusion from all aspects of the countervailing 
duty order. If one were to carry through plaintiffs’ contention that 
the exclusion application must have made 30 days after the publica- 
tion of the notice of the countervailing duty investigation, then any 
subsequent application would have been automatically deemed un- 
timely and therefore denied. L-N would never have had the oppor- 
tunity to apply for exclusion from every aspect of the counter- 
vailing duty order. If this Court were to sanction such a result, it 
would seem that litigants and not the agency would have the discre- 
tion to dictate agency procedure. Clearly this is not the intent of 
Congress. 

The usual procedure for requesting exclusion is to make such a 
request within 30 days after the publication of the notice of counter- 
vailing duty investigation. In its own analysis, the ITA modified 
this procedure using the word “ordinarily.” 45 Fed. Reg. at 4,936. 
That analysis describes the procedure for automatic exclusion, if ap- 
propriate, for those firms which are investigated. 

This Court holds the determination made by the ITA to exclude 
L-N from the affirmative determination following L—N’s applica- 
tion after 30 days of the publication of the notice of initiation of the 
countervailing duty investigation was reasonable, supported by sub- 
stantial evidence on the record and otherwise in accordance with 
law. 


CALCULATION OF THE COUNTERVAILING Duty CasH Deposit RATE 


Plaintiffs contend that the ITA erred in calculating an estimated 
countervailing duty cash deposit rate which greatly exceeded the 
net benefit by foreign manufacturers subject to the ITA’s investiga- 
tion. Plaintiffs claim that errors were made in calculating the net 
benefits attributable to FOMEX* loans as well as calculating the es- 
timated countervailing duty benefit attributable to CEPROFI tax 
credits.5 


4“FOMEX is a trust established by the Government of Mexico to promote the manufacture and sale of exported 
products. The fund is administered by the Mexican Treasury Department, with the Bank of Mexico acting as the 
trustee.” 50 Fed. Reg. at 1,907. 

5“CEPROFIs are tax credits used to promote National Development Plan goals, which include increased em- 


ployment, encouragement of regional decentralization, and industrial development, particularly of small- and 
medium-sized firms.” 50 Fed. Reg. at 1,907. 
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FOMEX 


Plaintiffs contend that the ITA miscalculated the subsidy that 
was received by plaintiffs through participation in the FOMEX loan 
program. An interest rate was set which was paid by the Mexican 
manufacturers utilizing the program. The rate of interest paid for 
FOMEX loans was less than the actual commercial rate payable by 
manufacturers throughout Mexico. Plaintiffs maintain that the ITA 
should have compared the difference between the FOMEX loan rate 
and the commercial rate. Instead, the ITA compared the difference 
between the FOMEX loan rate and the Indicadores Economicos (the 
effective rate published monthly by the Bank of Mexico; hereinafter 
IE) which plaintiffs claim was an artificially high rate. Plaintiffs al- 
so contend that the IE was not representative of a country-wide 
loan rate because the rate was based upon samples taken in the 
greater Mexico City area. As a result of this improper comparison, 
maintain plaintiffs, the ITA determined a higher rate of subsidy 
than they would have calculated had they compared the FOMEX 
rate with the commercial rate. 

Plaintiffs also contend that a program-wide change took place 
when the Government of Mexico increased the interest rate for all 
FOMEX loans, including pre-export peso loans, beginning on April 
1, 1984. Plaintiffs claim that there was verified information in the 
record regarding the 1984 pre-export FOMEX rates. The ITA’s re- 
sponse in the final countervailing duty order stated that there was 
sufficient verified information to use the 1984 interest rates for 
FOMEX export loans, but there was not sufficient verified informa- 
tion to use the 1984 interest rates for FOMEX pre-export loans. 50 
Fed. Reg. at 1,910. 

Plaintiffs’ arguments that the ITA’s selection of the IE rate was 
not supported by substantial evidence on the record or was not oth- 
erwise in accordance with law because the IE rate was greater than 
the commercial loan rate and was not representative of a country- 
wide loan rate are not persuasive. The ITA explained in its response 
to Comment 5 of the final determination that it is a standard de- 
partmental practice to use a country-wide benchmark for short- 
term loans. 50 Fed. Reg. at 1,910. In an earlier countervailing duty 
determination, Unprocessed Float Glass From Mexico, 49 Fed. Reg. 
23,097, 23,098 (1984), the ITA defined the IE rate as “the national 
average commercial rate for comparable short-term loans * * *.” In 
the final affirmative countervailing duty determination and investi- 
gation of the instant case, the ITA explained that it applied the gen- 
eral principles described in detail in the Subsidies Appendix of Fi- 
nal Affirmative Countervailing Duty Determination and Counter- 
vailing Duty Order: Cold-Rolled Carbon Steel Flat-Rolled Products 
from Argentina, 49 Fed. Reg. 18,006 (1984), to the facts of the in- 
stant case. 50 Fed. Reg. at 1,907. In Cold-Rolled Carbon Steel Flat- 
Rolled Products, the ITA used a national average commercial rate 
as the benchmark for short-term peso denominated borrowing. 49 
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Fed. Reg. at 18,020. The ITA chose the IE in the instant case be- 
cause it was “verified that the nominal rates charged on FOMEX 
pre-export loans granted to the fabricated automotive glass compa- 
nies are the effective rates. These rates [were] the weighted aver- 
ages of the rates charged by commercial banks on short-term peso 
loans.” 50 Fed. Reg. at 1,907. 

In Cold-Rolled Carbon Steel Flat-Rolled Products, the ITA ex- 
plained the reasoning behind selecting a national average commer- 
cial rate. 


For our benchmark, we use the most appropriate national av- 
erage commercial method of short-term financing, rather than 
company-specific experience. We believe the distinction be- 
tween our treatment of short-term and long-term loans is valid. 
Lending short-term generally is not as risky as long-term, be- 
cause of the shorter duration of the repayment obligation and 
the greater frequency of accompanying security (for example, 
accounts receivable). Because there is little need for the lender 
to vary its terms to account for varying risk characteristics 
among companies, we would not expect company-specific short- 
term loan terms to vary from national average terms. Addition- 
ally, because of the enormous number of short-term loans in- 
volved in many cases, the use of company-specific benchmarks 
would significantly impair our ability to administer the coun- 
tervailing duty law within the short time limits established by 
the Act. 


49 Fed. Reg. at 18,020. 

This Court declines to undertake a de novo review of the ITA’s 
methodology. “As long as the agency’s methodology and procedures 
are reasonable means of effectuating the statutory purpose, and 
there is substantial evidence in the record supporting the agency’s 
conclusions, the court will not impose its own views as to the suffi- 
ciency of the agency’s investigation or question the agency’s meth- 
odology.” Ceramica Regiomontana, S.A. v. United States, 10 CIT 
399, 404-05, 636 F. Supp. 961, 966 (1986), aff’d, 810 F.2d 1137 (Fed. 
Cir. 1987). This Court holds that the ITA’s decision to use the IE 
rate, as well as the methods and procedures employed by the agency 
using its expertise were reasonable, supported by substantial evi- 
dence on the record and otherwise in accordance with law. 

The defendant admits that the ITA made a misstatement regard- 
ing the 1984 FOMEX data since the 1984 commercial rates paid by 
the plaintiffs were included in the record. C. 8, 27, 33. Nevertheless, 
the defendant contends that the ITA cannot use the 1984 rates to 
calculate the amount of subsidies conferred under FOMEX because 
the 1984 sales data for Crinamex was not verified by the ITA. Since 
19 U.S.C. § 1677(e) (1982 & Supp. V 1987) mandates that the ITA 
use only verified information, the defendant has requested a re- 
mand for the limited purpose of recalculating all FOMEX benefits 
based on fully verified 1983 data. 
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The Court agrees that a remand is appropriate to ensure that 
properly calculated and verified data are employed by the ITA in 
reaching its determination. The Court instructs the ITA to look at 
the FOMEX pre-export and export loan data for 1983 and 1984 to 
determine whether this information is relevant and applicable. If 
the ITA determines the data is relevant and applicable and verified 
or reasonably verifiable, the ITA may use such data in making its 
determination. If a decision is made that the 1984 data is relevant, 
as was the case for the export loans, the ITA should decide whether 
it is able to reasonably verify any relevant, unverified information, 
including, but not limited to the 1984 sales data for Crinamex. If 
the information is reasonably verifiable and obtainable, then it may 
be used by the ITA in making it determination. 


CEPROFI 


Plaintiffs object to the ITA’s use of 1983 data to establish the 
bounty or grant provided through the CEPROFI program. They 
claim that since neither party utilized the tax credits during the 
first six months of 1984 and since this information was verified by 
the ITA, the 1984 data represents a more accurate accounting and 
therefore should have been used. Plaintiffs also note that the ITA 
in its questionnaire specifically requested 1984 data which was pro- 
vided by the parties. R. 14; C. 8. 

Defendant makes two arguments. First, the period of investiga- 
tion for which the ITA had the most complete data was calendar 
year 1983. 50 Fed. Reg. at 1,907. Second, defendant argues that the 
fact that plaintiffs did not use CEPROFIs during the first six 
months of 1984 will be reflected in the annual administrative re- 
view of the determination. 

This Court holds the determination by the ITA concerning the 
use of 1983 CEPROFI data was reasonable, supported by substantial 
evidence on the record and otherwise in accordance with law. 


CONCLUSION 


A remand is ordered as set forth above regarding the reasonably 
available 1983 and 1984 FOMEX pre-export and export loan data. 
In all other respects, the determination of the ITA is affirmed. 
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(Slip Op. 89-74) 


ForMER EMPLOYEES OF J.S. DESIGNERS, INC., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 88-07-00537 


Action to contest denial of certification of eligibility for adjustment assistance ben- 
efits is subject to dismissal under Rule 41(b)(2) unless the plaintiff obtains an attor- 
ney or proceeds pro se by the anniversary of the filing of the summons and 
complaint. 


[Action subject to dismissal.] 
(Decided May 31, 1989) 


DiCar.o, Judge: The trade adjustment assistance statute has re- 
medial purposes of assisting and retraining workers who are totally 
or partially separated from their employment by reason of in- 
creased imports. The purposes of the statute are not served by long 
litigation delays in the Court of International Trade when an action 
is filed under 28 U.S.C. § 1581(d) (1982) to contest the Secretary of 
Labor’s denial of certification of eligibility for adjustment assistance 
benefits. 

The Court has frequently urged the plaintiff in telephone confer- 
ences, letters, and orders to obtain an attorney or proceed with the 
action pro se. If the plaintiff fails to obtain an attorney or file a sub- 
stantive motion pro se by July 17, 1989, this action is subject to dis- 
missal for lack of prosecution under Rule 41(b)\(2) of the Rules of 
this Court. 

The Court imposes this duty upon the plaintiff to proceed with its 
action because of the strong policy favoring prompt disposition of 
cases. United States v. Joan & David Helpern Co., Inc., 9 CIT 275, 
278, 611 F. Supp. 985, 989 (1985). Dismissal under Rule 42(b)(2) of 
the Rules of this Court is discretionary and an action will generally 
not be dismissed in the absence of a clear pattern of delay, contuma- 
cious conduct, or failure to comply with orders of the court. United 
States v. B.B.S. Electronics Int'l. Inc., 9 CIT 561, 563, 622 F. Supp. 
1089, 1091-92 (1985). The Court finds in this action that there is a 
clear pattern of delay and that one year provides more than ample 
time to locate an attorney. 


(Slip Op. 89-75) 
INTEROCEAN CHEMICAL & MINERALS CorP., PLAINTIFF v. UNITED STATES, 
DEFENDANT 
Court No. 86-10-01268 


[Fully cooked and frozen crabmeat is properly classified under section 114.15 
TSUS “crabmeat: fresh, chilled, or frozen; rather than under section 114.25 TSUS 
“crabmeat: prepared or preserved.” Judgment for the defendant.] 
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OPINION 
(Decided May 31, 1989) 


Peter S. Herrick for the plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney in Charge, Commercial Litigation Branch, Civil Division, U.S. Department of 
Justice (Michael T. Ambrosino) for the defendant. 


BACKGROUND 


Muscrave, Judge: Plaintiff is the importer of the merchandise in 
question, frozen crabmeat and crab claws. The merchandise was im- 
ported into the ports of Miami, Seattle and Boston. Plaintiff chal- 
lenges the classification of the merchandise under item 114.15, 
Tariff Schedules of the United States (“TSUS”) which assesses duty 
at the rate of 7.5%. Plaintiff claims that the merchandise is proper- 
ly classified under item 114.25 TSUS. The two sections in question 
provide as follows: 


“Shellfish, fresh, chilled, frozen, etc. (con.): 
Crabs: 
Crabmeat: 


114.15 Fresh, chilled or frozen 7.5% ad val. 
Prepared or preserved (including pastes and sauces): 


114.20 In airtight containers 11% ad val. 


Snow crab (Chionoecetes bairdi, C. opolio, C. 
tanneri and C. angulatus) 


114.25 5.3% ad val.”! 


Both the plaintiff and the government agree that the final prod- 
uct, frozen Korean Snow crabmeat and claws, is the result of the 
following process. The Snow crab is harvested at sea and taken 
alive to a processing plant. There the crab is butchered, cleaned, 
separated into clusters and washed in fresh water. They are then 
boiled in a 6% brine solution until fully cooked. The clusters are 
next cooled and washed in fresh water in order to halt the cooking 
process after which the crabmeat is extracted from the shell, sepa- 
rated from the crab claws, packaged in non-airtight containers and 
frozen. 

Plaintiff argues that the crabmeat in question has been subjected 
to a cooking, cleaning and preserving process before freezing which 
in effect removes it from classification under item 114.15. Plaintiff 
argues that the processing of the crabs, as discussed above, places it 
more properly within the definition of “prepared or preserved,” 
crabmeat as intended by item 114 25. Plaintiff states, (Pretrial Or- 
der, p. 7): 


'The tariff rate decreased gradually from 6.6% in 1982 to 5.3% by 1986. 
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The meat of crab can be extracted from the shell in a raw, ined- 
ible state by blanching the crab for approximately one minute 
in boiling water prior to extraction. This crabmeat, raw, un- 
cooked and inedible, can then be frozen and imported in this 
condition. Plaintiff contends that this raw, uncooked, inedible 
and frozen crabmeat is properly classifiable under item 114.15, 
TSUS. Plaintiff contends that the crabmeat which is the subject 
of this action is distinguishable from the raw, inedible, frozen 
crabmeat just described in that this product is prepared or pre- 
served by significant further processing, advancing its condition 
and value for its intended use to a fully cooked, ready-to-eat 
food for human consumption; Thus properly classifiable under 
item 114.25, TSUS. 


The plaintiff presented testimony from Mr. Murray Andrews (who 
was designated as an expert by the Court) in support of this argu- 
ment. (Trial Transcript, p. 9). After describing the so-called ‘“one- 
step” and “two-step” cooking processes, (Tr. T. pages 11-24), Mr. 
Andrews stated his opinion that it is technically possible to package 
and freeze crabmeat after blanching it (which only partially cooks 
the meat) and extracting it from the shell * * * the “two-step” cook- 
ing process. (Tr. T. p. 28). He further stated the opinion that freez- 
ing is a means of preserving crabmeat; (Tr. T. p. 31) and that prepa- 
ration “could include preparing by cooking; preparing by cooking 
and packaging; * * * further processed in some manner.” (Tr. T. p. 
39). As stated above his characterizations would result in the 
crabmeat being properly classified under section 114.25, rather 
than section 114.15. However, on cross-examination by the defen- 
dant, Mr. Andrews stated that he was unaware of any blanched 
crabmeat that was sold on the United States market. (Tr. T. p. 53). 
The government argues that the crabmeat: 


is specifically provided for eo nomine under item 114.15 USUS. 
Fresh crabmeat is commercially and technically defined as 
crabmeat that has been fully cooked and suitable for human 
consumption. Therefore, the imported merchandise is fresh 
crabmeat that has been preserved by freezing the crabmeat 
from the time it is processed to the time it is thawed for human 
consumption. Freezing is a form of preservation that is specifi- 
or provided for under item 114.15 TSUS. (Pretrial Order, p. 
). 


The Government presented expert testimony from Mr. Robert Lear- 
son and tendered into evidence three documents in support of their 
position.” (Tr. T. p. 105) Mr. Learson’s opinion was that there are no 
crabmeat processors that freeze crabmeat without thoroughly cook- 
ing it, because the international marketplace demands a fully 


2Exhibit A—NOAA technical report, in NMFS 55, Approximate Composition, Energy Fatty Acid, Sodium and 
Cholesterol Content of Finfish, Shellfish and their Products, U.S. Department of Commerce, National Oceanic 
and Atmospheric Administration, National Marine Fisheries Service, July 1987. 
Exhibit B—The Freezing Preservation of Foods, Volume II, Freezing of Precooked and Prepared Foods, by Don- 
ald K. Tressler. 
Exhibit C—‘Federal Specification, PP-C656a, Crabmeat, Cooked: Chilled and Frozen, Commissioner of Feder- 
al Supply Service, General Services Administration, March 6, 1956.” 
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cooked crabmeat. He stated, “the term ‘fresh crabmeat’ indicates 
cooked crabmeat chilled in the unfrozen form. The term ‘frozen 
crabmeat’ means fresh cooked crabmeat which has been frozen.” 
(Tr. T. p. 65). 

Mr. Learson also stated his opinion that the so-called two-step 
blanching process was not commercially feasible because the result- 
ing product—partially cooked crabmeat—would have an extremely 
short shelf-life. (Tr. T. p. 77). 


DISCUSSION 


Upon careful examination of the two tariff provisions it becomes 
immediately apparent that the merchandise does not fall neatly in- 
to either one category or the other because of the somewhat ambig- 
uous language of the two provisions. Including the merchandise at 
issue here (cooked and frozen crabmeat) in section 114.25 “prepared 
or preserved crabmeat” would result in section 114.15 being a nulli- 
ty because all imported crabmeat is cooked. Therefore there would 
never be an occasion to classify any product under section 114.15. 
On the other hand, including this merchandise under section 114.15 
is not clearly appropriate because of the possibility that the 
crabmeat has in fact been subjected to preparation and/or preserva- 
tion. Section 114.15 is further unclear because the “fresh” designa- 
tion can never be used; crabmeat, however defined, deteriorates 
rapidly without some method of prolonging its value. For all these 
reasons, a close study of the statutory language and legislative his- 
tory must be undertaken in order to discern which provision is 
more appropriate. 

When interpreting statutory language it is necessary to consider 
the commercial designation of any terms used. “It is well settled in 
customs law that, when not otherwise defined in the TSUS or indi- 
cated by legislative history, the correct meaning of a term in a tariff 
provision is the common meaning understood in trade and com- 
merce.” Schott Optical Glass, Inc. v. United States, 612 F.2d 1283, 
1285 (9th Cir. 1979), (citing United States v. Rembrandt Electronics, 
Inc., 542 F.2d 1154, 64 CCPA 1 (1976), Barneby-Cheney Co. v. United 
States, 487 F.2d 553, 61 CCPA 10 (1973), Trans-Atlantic Co. v. Unit- 
ed States, 471 F.2d 1397, 60 CCPA 100 (1973)). 

It is additionally the rule, however, that “in order to establish a 
commercial designation of a tariff term, the burden fails upon the 
party seeking to establish the commercial designation to demon- 
strate that such tariff term has a meaning which is general (ex- 
tending over the entire country), definite (certain understanding), 
and uniform (the same everywhere in the country).” Rohm and 
Haas Co. v. United States, 5 CIT 218, 568 F. Supp. 751, 757 (1983), 
aff'd 727 F.2d 1095 (Fed. Cir. 1984), (citing S.G.B. Steel Scaffolding 
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and Shoring Co. Inc. v. United States, 82 Cust. Ct. 197, C.D. 4802 
(1979)).8 

It is the government’s position that the term “crabmeat” has a 
commercial meaning that differs from its common interpretation as 
simply the meat of a crab. As stated above, the defendant has 
presented expert testimony and documentary evidence to that effect 
and it appears to be beyond any doubt that crabmeat is not sold 
commercially unless it has first been cleaned, shelled and fully 
cooked. This is what distinguishes “crabmeat” from “crab” in one 
form or another. 

The government conceded that it may be technically possible to 
blanch crabmeat and freeze it only partially cooked, but maintained 
that such a product would have to be labelled “partially cooked fro- 
zen crabmeat” because the common understanding in the seafood 
market is that frozen crabmeat is fully processed and cooked. In 
fact, both the plaintiff's witness and the defendant’s witness testi- 
fied that they knew of no producer in the United States or abroad 
that actually sells frozen crabmeat that has not been fully cooked. 
That is, the two-step blanching method simply is not a commercial 
reality. 

Plaintiff has focused on what they believe is technically feasible 
for the crabmeat industry.‘ This ignores, however, the fact that the 
commercial designation of the term “frozen crabmeat” is what con- 
trols in this case. As has been previously stated, the government’s 
expert has presented evidence of such a commercial designation 
and the plaintiff has failed to refute it. The fact that a different 
method of processing crabmeat may be technically feasible is irrele- 
vant. The defendant has satisfied the requirements of Rohm & 
Haas by showing that “crabmeat” as used in commerce, has a 
meaning which is general, definit and uniform: it is the cooked 
meat of the crab. 

Plaintiff also argues that even if the crabmeat can be classified as 
“frozen” pursuant to item 114.15 TSUS, it is better classified as 
“prepared or preserved” because of the additional processing 
needed to bring it to is final condition. Beyond the cooking process, 
plaintiff points to the cleaning, addition of salt and freezing as ele- 
ments of both preparation and preservation. Without these steps, 
plaintiff argues the crabs would deteriorate rapidly and be 
unusable. 

However, as discussed above, first of all, it is not the common un- 
derstanding of the words “preparation” and “preservation” that is 
controlling. Rather, it is the commercial designation of that lan- 


3In addition, it is a “well established rule that ‘before the plain understanding of a term can be deviated from 
it must be shown by plenary proof to have a different import in trade and commerce.’ “ Excelsior Import Associ- 
ates, Inc. v. The United States, 66 CCPA 1, C.A.D. 1212, 583 F.2d 513 (1978), citing U.S. v. Wells, Fargo and Co., 1 
CCPA 158, 161, T.D. 31211 (1911). The rule was “intended to apply to cases where the trade designation is so uni- 
versal and well understood that the Congress and all the trade, are supposed to have been fully acquainted with 
the practice at the time the law was enacted.” Jas. Akeroyd and Co. et al. v. U.S., 15 Ct. Cust. App. 440, T.D. 
42641 (1928). 

4And the fact that this conclusion is based on one set of experiments conducted by the plaintiff's witness leaves 
this conclusion open to criticism. 
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guage.® Secondly, the evidence presented at oral argument shows 
that the amount of salt added to the crabmeat was, by itself, not on- 
ly insufficient to preserve it but could not even be detected by taste. 
(T. p. 74). Furthermore, even absent the commercial designation of 
the language as stated above, it has been held that freezing, being a 
temporary preservation is neither a preparation nor a preservation 
for tariff purposes. Frosted Fruit Products Co. v. United States, 18 
Cust. Ct. 119, C.D. 1054 (1947). 

Finally, and most importantly, the defendant has presented 
strong arguments by way of the legislative history of the tariff pro- 
visions involved. This history shows that the original definition of 
“Crabmeat” intended a fully cooked product. The Summary of 
Tariff Information 1929, Vol. 1, p. 169, 70, the Summaries of Trade 
and Tariff Information 1948, Vol. 7, Part 2, p. 138 and the Summa- 
ries of Trade and Tariff Information 1968, Schedule 1, Vol. 3, p. 
115-117 all describe “crabmeat” as being the cooked meat or prod- 
uct of the crab. These sources clearly show that, as used in the sec- 
tions of the TSUS at issue here, the intended product was cooked. 
Plaintiff's hypothetical of a partially-cooked or raw crabmeat prod- 
uct is simply not consistent with the legislative history. 


CONCLUSION 
For all the above-stated reasons, it is held that plaintiff has failed 


to overcome the presumption of correctness of the classification by 
Customs; the crabmeat and crab claws that were imported in this 
case were properly classified under Section 114.15 TSUS. 


(Slip Op. 89-76) 


THE TIMKEN Co., PLAINTIFF v. UNITED STATES, DEFENDANT, CHINA NATIONAL 
Macuinery & EQuipMENT Import AND Export Corp. (CMEC), DEFEN- 
DANT-INTERVENOR 


Court No. 87-06-00738 


[Plaintiff's application for a writ of mandamus granted.] 


(Decided May 31, 1989) 


Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr. 
and Charles A. St. Charles); of counsel: Scoti A. Scherff, Senior Corporate Attorney, 
The Timken Company, for plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director, 
Commercial Litigation Branch, Civil Division, U.S. Department of Justice (Platte B. 
Moring, IID for defendant. 


5See, Green Giant Co. v. The United States, 61 CCPA 46, 495 F.2d 775, 778 (1974). There the Court of Appeals 
held that mushrooms which had been washed, blanched and frozen were “prepared or preserved” for tariff pur- 
poses. That was because, “the uncontroverted evidence indicated that the term “fresh mushrooms” as used in 
commerce referred to a mushroom which is untreated in any way after picking and removing the root.” (Empha- 
sis added). 
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Graham & James (Lawrence R. Walders and Brian E. McGill) for defendant- 
intervenor. 


MEMORANDUM OPINION 


TsoucaLas, Judge: This opinion is issued in conformity with this 
Court’s order of May 26, 1989, which granted plaintiff's application 
for a writ of mandamus. The issue in contention is whether 19 
U.S.C. § 1516a(e) (1982) created a clear obligation on the United 
States Department of Commerce, International Trade Administra- 
tion (Commerce) to publish in the Federal Register notice of this 
Court’s opinion in Timken Co. v. United States, 13 CIT ——, slip op. 
89-37 (March 22, 1989), notice of appeal filed (Fed. Cir. May 22, 
1989), within ten days of entry of such decision. Under 19 U.S.C. 
§ 1516a(e), an agency’s publication of notice of final judicial deci- 
sions is a condition precedent to execution of final judgments for 
purposes of liquidation. The question of availability of relief in a 
mandamus action will be addressed after a discussion of the proce- 
dural history of this case. 


BACKGROUND 


Plaintiff, a domestic producer of tapered roller bearings (TRBs), 
filed a petition with Commerce alleging that TRBs from the Peo- 
ple’s Republic of China were being sold in the United States at less 
than fair value. Commerce investigated two companies: defendant- 
intervenor China National Machinery & Equipment Import and Ex- 
port Corporation, and Premier Bearing & Equipment, Ltd. They ac- 
counted for all sales of TRBs from the People’s Republic of China. 
With Commerce’s issuance of an affirmative preliminary determi- 
nation that both companies were making sales at less than fair 
value, liquidation of Chinese TRB entries was suspended in accor- 
dance with 19 U.S.C. § 1673b(d)(1) (1982). 52 Fed. Reg. 3833 (Feb. 6, 
1987). Suspension of liquidation for defendant-intervenor’s entries 
was subsequently terminated pursuant to 19 U.S.C. § 1673d(c)(1)(B) 
(1982), however, because Commerce excluded defendant-intervenor 
from the scope of the final affirmative antidumping determination. 
52 Fed. Reg. 19,748 (May 27, 1987). 

Plaintiff commenced this action to challenge that determination 
and concurrently sought to enjoin liquidation of the entries from de- 
fendant-intervenor. This Court denied plaintiff's application for in- 
junctive relief. Timken Co. v. United States, 11 CIT , 666 F. 
Supp. 1558 (1987). Upon the completion of the proceedings on the 
merits, the Court affirmed certain contested portions of Commerce’s 
determination and remanded to Commerce the remaining issues. 
Timken Co. v. United States, 12 CIT ——, 699 F. Supp. 300 (1988). 
Recalculations of certain costs by Commerce consistent with the in- 
struction of this Court yielded a 4.69 percent weighted-average 
dumping margin for defendant-intervenor. This Court affirmed 
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Commerce’s remand determination and dismissed the action on 
March 22, 1989. 

On May 10, 1989, plaintiff applied for mandamus, claiming that 
19 U.S.C. § 1516a(e) compels Commerce to publish notice of this 
Court’s March 22, 1989 decision, which disposed of the entire con- 
troversy, within ten days of entry of that decision. Plaintiff concur- 
rently petitioned for a temporary restraining order, seeking to en- 
join liquidation of TRB entries from defendant-intervenor during ju- 
dicial consideration of whether a writ is appropriate in this case. 
This Court granted plaintiff's application for a temporary re- 
straining order and, on May 26, 1989, issued an order directing 
Commerce to publish notice of this Court’s March 22, 1989 decision 
by May 30, 1989. Meanwhile, on May 22, 1989, defendant-interven- 
or appealed this Court’s March 22, 1989 decision. Commerce has 
failed to comply with this Court’s May 26, 1989 order. 


DISCUSSION 


A. Standard for Mandamus 


This Court may issue a writ of mandamus under 28 U.S.C. 
§ 2643(c)(1) (1982). A writ may be properly issued in the presence of 
the following three elements: (1) a clear right of the plaintiff to the 
relief sought; (2) a clear duty on the part of the defendant to do the 
act in question; and (3) absence of an adequate alternative remedy. 
See Kerr v. United States Dist. Court for the Northern Dist. of Cali- 
fornia, 426 U.S. 394 (1976); Maier v. Orr, 754 F.2d 973 (Fed. Cir. 
1985); 13th Regional Corp. v. U.S. Dep’t of Interior, 654 F.2d 758 
(D.C. Cir. 1980). Relief in mandamus is available “only where the 
duty to be performed is ministerial and the obligation to act per- 
emptory, and clearly defined. The law must not only authorize the 
demanded action, but require it; the duty must be clear and undis- 
putable.” 13th Regional Corp. v. U.S. Dep’t of Interior at 760 (citing 
United States ex rel. McLennan v. Wilbur, 283 U.S. 414, 420 (1931)). 

“The requirement that a duty be ‘clearly defined’ to warrant issu- 
ance of a writ does not rule out mandamus actions in situations 
where the interpretation of the controlling statute is in doubt * * *. 
As long as the statute, once interpreted, creates a peremptory obli- 
gation for the [government] to act, a mandamus action will lie.” Id. 
Furthermore, issuance of the writ is in large part left to the discre- 
tion of the court considering the petition. See, e.g., Kerr v. United 
States Dist. Court for the Northern Dist. of California, 426 U.S. at 
403. When observed in the context of these factors, relief in manda- 
mus is appropriate because requisite grounds exist in this case for 
providing such remedy. 
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B. Statutes Governing Liquidation of Entries 


1. 19 U.S.C. § 1516a(e) 


For purposes of liquidation, final court decisions are not executed 
until the administering agency publishes notice of such decisions in 
the Federal Register pursuant to 19 U.S.C. § 1516a(e). The parties 
appear to agree that this Court’s March 22, 1989 decision, which af- 
firmed Commerce’s determination on remand, constitutes this 
Court’s final pronouncement in the action. The court therein deter- 
mined the rights of the parties and disposed of all of the issues in- 
volved. The dispute in the instant action is whether that decision is 
“final” for the purposes of 19 U.S.C. §1516a(e). This statute 
provides: 

(e) Liquidation in accordance with final decision 

If the cause of action is sustained in whole or in part by a de- 
cision of the United States Court of International Trade or of 
the United States Court of Appeals for the Federal Circuit— 

(1) entries of merchandise of the character covered by the 
published determination of the Secretary, the administering au- 
thority, or the Commission, which is entered, or withdrawn 
from warehouse, for consumption after the date of publication 
in the Federal Register by the Secretary or the administering 
authority of a notice of the court decision, and 

(2) entries, the liquidation of which was enjoined under sub- 
section (c)(2) of this section, shall be liquidated in accordance 
with the final court decision in the action. Such notice of the 
court decision shall be published within ten days from the date 
of the issuance of the court decision. (Emphasis supplied). 


Plaintiff argues that § 1516a(e) created a clear obligation on Com- 
merce to publish notice of this Court’s March 22, 1989 decision, 
which affirmed Commerce’s determination on remand, by April 1, 
1989. Publication of that decision would result in suspension of liq- 
uidation of the TRBs exported by defendant-intervenor and require 
the deposit of antidumping duties at 4.69 percent. 

Defendant and defendant-intervenor counter that the final deci- 
sion of this Court, which is adverse to the original Commerce deter- 
mination, i.e., exclusion of defendant-intervenor from the scope of 
antidumping determination, is not “final” until the Court of Ap- 
peals for the Federal Circuit (Federal Circuit) upholds this Court’s 
decision or until the time period for appeal (sixty days) expires. A 
coordinate contention is that the agency determination, which is in- 
compatible with the final decision of this Court, nonetheless gov- 
erns liquidation until the proceedings before the Federal Circuit 
have been exhausted or until appeal becomes timebarred. 

For the reasons set forth below, the Court concludes that the ar- 
guments advanced by defendant and defendant-intervenor are not 
statutorily warranted and that plaintiff has a right to mandamus. 
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The statute does not bear defendant’s assertion that “the final de- 
cision in the action” referred to in § 1516a(e)(2) is a decision of the 
Federal Circuit unless no appeal is taken. Section 1516a(e) uses a 
disjunctive: Commerce will publish ‘“‘a decision of the United States 
Court of International Trade or of the United States Court of Ap- 
peals for the Federal Circuit,” which sustains “the cause of action 
*** in whole or in part” (emphasis supplied). Subsection 
1516a(e)(2) further states that “notice of [such] court decision shall 
be published within ten days from the date of the issuance of the 
court decision.” It is thus unlawful for Commerce to hold in abey- 
ance the effectiveness of the final decision of this Court beyond the 
ten-day period after entry of such decision. 


2. 19 U.S.C. § 1516a(c) 


To the extent that § 1516a(e) might be regarded as ambiguous, 
the Court is fortified in its reading of it by the specifications in 
§ 1516a(c), the correlative provision of § 1516a(e). Section 1516a(c), 
which governs the effectiveness of agency determinations during 
the pendency of judicial review reads in part: 

(c) Liquidation of entries 


(1) Liquidation in accordance with determination 

Unless such liquidation is enjoined * * * entries of merchan- 
dise of the character covered by a[n agency] determination * * * 
shall be liquidated in accordance with the determination 
if they are entered, or withdrawn from warehouse, for con- 
sumption on or before the date of publication in the Federal 
Register by the Secretary or the administering authority of a 
notice of a decision of the United States Court of International 
Trade, or of the United States Court of Appeals for the Federal 
Circuit, not in harmony with that determination. Such noiice of 
a decision shall be published within ten days from the date of 
the issuance of the court decision. (Emphasis supplied). 


* * * 


* * * 


In general, liquidation of “entries of merchandise covered by 
a[n agency] determination,” which is referred to in § 1516a(c\1), 
will occur according to that determination while judicial review is 
proceeding. Until overruled, an agency determination is presumed 
to be correct. However, this presumption is no longer operative once 
“a notice of a decision of the United States Court of International 
Trade, or of the United States Court of Appeals for the Federal Cir- 
cuit, [which is] not in harmony with that determination” is pub- 
lished. Jd. (emphasis supplied). 

The legislative history clarifies that the agency determination 
will only govern those entries which “entered prior to the first deci- 
sion of a court which is adverse to that [determination].” H.R. Rep. 
No. 317, 96th Cong., 1st Sess. 179, 182 (1979) (emphasis supplied). 
Section 1516a(c)(1), like § 1516a(e)(2), states that Commerce must 
publish such final decision of this Court “within ten days from the 
date of the issuance of the court decision.” Therefore, in situations 
where this Court renders a decision which is “adverse” to the origi- 
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nal Commerce determination, the statute requires notice of publica- 
tion of such decision in ten days. The restrictive “ten-day rule” 
would not have been imposed on Commerce if Congress had intend- 
ed to hold in abeyance the type of decisions of this Court in question 
during the period when an appeal remains a possibility and during 
the pendency of appellate review. 

This Court’s March 22, 1989 decision is “adverse” to Commerce’s 
original determination: defendant-intervenor’s imports, which en- 
tered the stream of commerce of the United States without any an- 
tidumping duty liability by virtue of their exclusion from the scope 
of the antidumping duty order, were found by this Court to be 
dumped at a margin of 4.69 percent. Section 1516a(e) thus mandat- 
ed Commerce to publish notice of that decision by April 1, 1989. 

Defendant and defendant-intervenor insist that this duty was ab- 
rogated in this case because this Court denied plaintiffs application 
for injunctive relief at the commencement of the action. See supra 
p. 3. As stated above, the contested agency determination controls 
liquidation until the reviewing court renders an adverse decision. 
However, liquidation may be enjoined under certain extraordinary 
circumstances. This injunctive power was legislated in the Trade 
Agreements Act of 1979. Defendant theorizes that inauguration of 
this injunctive power, coupled with prior versions of §§ 1516a(c) and 
(e), supports the view that “unless liquidation is enjoined, the liqui- 
dation of entries shall continue in accordance with the contested ad- 
ministrative determination until there is a final disposition of the 
judicial proceedings,” i.e., a decision of the Federal Circuit. Defen- 
dant’s Surreply at 4 (emphasis in original). The Court remains un- 
persuaded by defendant’s reasoning.! 

The guiding principle of statutory construction is that “the start- 
ing point for interpreting a statute is the language of the statute it- 
self.” Consumer Prod. Safety Comm’n v. GTE Sylvania, Inc., 447 
U.S. 102, 108 (1980). That language is ordinarily conclusive absent a 
clearly expressed legislative intent to the contrary. Jd. The prior 
versions of §§ 1516a(c) and (e) are not restated in detail because 
their contemporary counterparts are clear and are supported by the 
accompanying legislative history. 

Further, the question of whether liquidation is enjoined or not 
during the proceedings before this Court is separate and distinct 
from the issue of the finality of decisions of this Court. Injunction 
against liquidation is granted to preserve effectiveness of the 
Court’s final judgment on the merits. See Zenith Radio Corp. v. 
United States, 710 F.2d 806 (Fed. Cir. 1983). Whether injunctive 
remedy was granted or not cannot serve as a litmus test for resolv- 
ing the question of the finality of decisions of this Court because in- 


The Trade Act of 1974, which was repealed by the Trade Agreements Act of 1979, provided for suspension of 
liquidation upon publication of the first judicial decision that was adverse to the agency determination under re- 
view, and for liquidation or reliquidation of suspended entries in accordance with the “final disposition” of the 
action. Congress intended to “substantially alter[ ]” this framework under the Trade Agreements Act of 1979. S. 
Rep. No. 96-249, 96th Cong., Ist Sess. 245 (1979), reprinted in 1979 U.S. Code Cong. & Admin. News 630. 
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junctions, even if granted, are ordinarily dissolved upon issuance of 
this Court’s ultimate pronouncement in the action. In view of Com- 
merce’s statutory duty to publish notice of this Court’s March 22, 
1989 decision, it is arbitrary to deprive plaintiff of the fruits of this 
Court’s ultimate pronouncement in the action until completion of 
the proceedings before the Federal Circuit, on the grounds that 
plaintiff did not succeed in obtaining an injunction prior to prevail- 
ing, in part, on the merits. 


C. Melamine Chemicals Inc. v. United States 


Defendant contends Melamine Chemicals Inc. v. United States, 
732 F.2d 924 (Fed. Cir. 1984) settled that § 1516a(c) authorizes liqui- 
dation according to the original agency determination, rather than 
to this Court’s decision which is “adverse” to it, until the Federal 
Circuit sustains this Court’s decision. This argument lacks persua- 
siveness. In Melamine Chemicals, the trial court rescinded Com- 
merce’s negative determination and suspended liquidation prior to 
issuing a final judgment. An interlocutory appeal followed, and the 
Federal Circuit reversed. As the interlocutory nature of the appeal 
makes evident, the court ordered suspension of liquidation prior to 
disposing of the entire controversy on the merits. To recapitulate, 
§ 1516a(c) authorizes suspension of liquidation in situations where 
an injunction or a final court decision is in place. Neither justifica- 
tion existed to support suspension of liquidation in Melamine Chem- 
icals. Unlike Melamine Chemicals, however, a final court decision 
has been issued in the instant action, thereby warranting suspen- 
sion of liquidation. Cf. Smith Corona Corp. v. United States, 13 CIT 

, 706 F. Supp. 908 (1989), appeals docketed, Nos. 89-1389 
(March 31, 1989); 89-1388, 1399, and 1400 (Apr. 3, 1989); 89-1398 
and 1387 (Apr. 4, 1989) (liquidation will be suspended upon issuance 
of a final judgment). 


D. Rule 62 of the Rules of the U.S. Court of International Trade 


The execution of this Court’s March 22, 1989 decision may not be 
held in abeyance for the further reason that it violates the Rules of 
the United States Court of International Trade (USCIT). Rule 62(a) 
of the USCIT provides that a judgment of this Court “shall not be 
[automatically] stayed during the period after its entry and until an 
appeal is taken or during the pendency of an appeal.” A stay of this 
Court’s March 22, 1989 decision may be obtained pursuant to Rule 
62(d) of the USCIT or by filing a proper application to the Federal 
Circuit. A stay must be granted by either court. 

These Rules are consistent with the general principle that a low- 
er court’s decision is valid and enforceable during the pendency of 
any appeal. See, e.g., Newball v. Offshore Logistics Int’l, 803 F.2d 
821 (5th Cir. 1986); SSIH Equipment S.A. v. U.S. Intl Trade 
Comm’n, 718 F.2d 365 (Fed. Cir. 1983). The argument of defendant 
and defendant-intervenor concerning the enforceability of the deci- 
sions of this Court represents a radical and unsubstantiated depar- 
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ture from this general principle. The statutory construction of de- 
fendant and defendant-intervenor subverts orderly judicial proceed- 
ings and hierarchy governing the proper order of authority between 
an administrative agency and this Court. 


CONCLUSION 


For the foregoing reasons, this Court determines that Commerce’s 
publication of notice of this Court’s March 22, 1989 decision is a 
ministerial act, clearly required by the statute to occur by April 1, 
1989. Defendant-intervenor’s imports of TRBs from the People’s Re- 
public of China are being liquidated without any antidumping duty 
liability despite this Court’s March 22, 1989 decision, which af- 
firmed Commerce’s remand determination that defendant-interven- 
or was dumping at 4.69 percent. Commerce’s refusal to publish this 
Court’s March 22, 1989 decision violates 10 U.S.C. § 1516a(e). 

Plaintiff has a right to have Commerce publish notice of this 
Court’s March 22, 1989 decision because plaintiff is a member of the 
domestic industry, which is the intended beneficiary of that deci- 
sion. Under the circumstances, denial of a writ leaves plaintiff with- 
out meaningful remedy because the liquidated entries will never be 
subjected to scrutiny despite this Court’s March 22, 1989 decision. 
Therefore, plaintiffs application for mandamus is granted. It has 
been so ordered. 


(Slip Op. 89-77) 
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MEMORANDUM OPINION AND ORDER 


Restani, Judge: Plaintiffs have moved pursuant to Rules 1 and 7 
of the Rules of this Court for an order (1) enjoining defendant, De- 
partment of Commerce, International Trade Administration (ITA) 
from requiring plaintiffs to submit by May 22, 1989, the pre-hearing 
brief on the preliminary results in the administrative review of an 
antidumping duty finding as to plaintiffs’ entries of tapered roller 
bearing and components thereof from Japan for the period April 1, 
1974 to March 31, 1979; (2) enjoining defendant from conducting the 
hearing thereto on June 7, 1989; and (3) ordering defendant to 
grant plaintiffs’ request for a 60-day postponement in the briefing 
and hearing schedule. Plaintiffs claim that this court has jurisdic- 
tion to hear this case pursuant to 28 U.S.C. § 1581(i) (1982). Defen- 
dant asserts that jurisdiction under § 1581(i) is inappropriate be- 
cause plaintiff has an adequate remedy under 19 U.S.C. § 1516a 
(Supp. V, 1987), and 28 U.S.C. § 1581(c) (1982). For reasons discussed 
herein, the court finds it inappropriate to assume jurisdiction under 
§ 1581(i), and hereby dismisses this case. 


BACKGROUND 


This case arises out of an antidumping investigation first initiat- 
ed by the U.S. Customs Service, Department of Treasury in 1973 re- 


garding tapered roller bearings (TRBs) from Japan. In 1976, Cus- 
toms issued a final less than fair value (LTFV) determination con- 
cerning these TRBs. Thereafter, defendant was required by statute, 
19 U.S.C. § 1675(a) (1982), to conduct periodic reviews of outstand- 
ing antidumping findings. For reasons not entirely clear to the 
court no reviews were completed prior to the issuance of the prelim- 
inary result now at issue. In 1984, 19 U.S.C. § 1675(a) was amended 
to provide for review by request only. 19 U.S.C. § 1675(a) (Supp. V 
1987). In accordance with this provision, ITA halted uncompleted 
reviews and initiated new reviews only upon requests from interest- 
ed parties. Timken, a party to the original LTFV determination, re- 
quested a review of the order concerning plaintiffs’ TRBs for the pe- 
riod 1974 to 1985, and pursuant to this request, ITA initiated such a 
review on July 9, 1986. 

On March 29, 1989, thirteen years after the initial LTFV finding, 
ITA issues preliminary results of the administrative review for 
plaintiffs’ entries of TRBs for the period April 1, 1974 to March 31, 
1979. These preliminary results showed dumping margins for plain- 
tiffs’ TRBs ranging from 16.44 percent to 22.86 percent ad valorem. 
These margins resulted from extensive use of “best information 
available.” 19 U.S.C. § 1677e (1982 and Supp. V 1987). ITA states 
that it used “best information available” where it found plaintiffs’ 
submissions to be either incomplete or inconsistent. Tapered Roller 
Bearings Four Inches or Less in Outside Diameter and Certain Com- 
ponents Thereof from Japan, Preliminary Results of Antidumping 
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Duty; Administrative Review, 54 Fed. Reg. 12,938 12,939 (Mar. 29, 
1989). 

Approximately two weeks after ITA’s preliminary determination, 
the parties participated in a disclosure conference. At that time 
plaintiffs orally requested a sixty day extension of time for submis- 
sion of their comments because plaintiffs found that they could not 
adequately analyze and address the voluminous record in the time 
allowed by ITA.'! On April 17, 1989, this request was repeated in 
writing. ITA agreed to postpone the briefing and hearing schedule 
established in the preliminary results for a period of 30 days. Subse- 
quently, on April 24, 1989, plaintiffs’ newly retained counsel met 
with ITA officials and requested an additional two month extension. 
ITA denied this second request for additional time stating that ad- 
ministratively, ITA “is committed to clearing the backlog of reviews 
and completing new reviews in as timely a manner as possible.” De- 
fendant’s Brief at 8. 

As a result of ITA’s decision to deny plaintiffs additional time pe- 
riods for comment, plaintiffs initiated suit before this court asking 
for an injunction prohibiting ITA from proceeding according to its 
schedule. 


DISCUSSION 


As indicated, plaintiffs allege that jurisdiction over this action is 
provided by 28 U.S.C. § 1581(i). Defendant disagrees with this asser- 
tion, claiming that plaintiffs may seek judicial review of this matter 
only pursuant to 28 U.S.C. § 1581(c). 

28 U.S.C. § 1581(i) as enacted, gave broad residual jurisdiction to 
this court. Section 1581(i), however, was not intended to create new 
causes of action, H. Rep. No. 1235, 96th Cong., 2d Sess. 47, reprinted 
in 1980 U.S. Code Cong. & Admin. News 3729, 3759; Haarman & 
Reimer Corp v. United States, 1 CIT 148, 151, 509 F. Supp. 1276, 
1279 (1981), nor was it meant to supercede more specific jurisdic- 
tional provisions. Defendant claims that plaintiffs have a remedy 
under 19 U.S.C. § 1516a, and that therefore, 28 U.S.C. § 1581(c) is 
the applicable jurisdictional provision. The question before this 
court is whether 19 U.S.C. § 1516a provides a sufficient remedy for 
plaintiffs, thus making § 1581(i) jurisdiction inappropriate. Defen- 
dant argues that pursuant to 19 U.S.C. 1516a, plaintiffs must wait 
until ITA issues its final determination in this case, at which time 
they may seek judicial review of the matters currently before the 
court, if they so choose. As further support of this argument defen- 
dant cites the legislative history of 19 U.S.C. § 1516a which states 
that this section: 


Eliminates all interlocutory judicial reviews by the U.S. Court 
of International Trade during the course of CVD [counter- 
vailing duty] and AD [antidumping duty] investigations. All 


10f particular concern were computer programs reflecting ITA’s use of the data provided to it. A description of 
ITA’s methodology and the selection of data to be used was provided. 
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challenges to agency determinations would be combined and re- 
viewable by the court after final agency action has been taken. 


H.R. Rep. No. 1156, 98th Cong., 2d Sess. 178 (1984), reprinted in 
1984 U.S. Code Cong & Admin. News 5295. 

Plaintiffs on the other hand, argue that relief under 19 U.S.C. 
§ 1516a and 28 U.S.C. § 1581(c) is inadequate, and that therefore ju- 
risdiction under § 1581(i) is appropriate. Although plaintiffs do not 
explicitly so state, they are in essence bringing an action in the na- 
ture of mandamus under § 1581(i). 


1. Relief afforded under 19 U.S.C. § 1516a and 28 U.S.C. § 1581(c) 


19 U.S.C. § 1516a by its terms authorizes judicial review of final 
affirmative and negative antidumping or countervailing duty deter- 
minations. Although plaintiffs admit that they may pursue a reme- 
dy under § 1516a after a final determination has been issued, they 
assert that such remedy will be inadequate because even if the 
court remands the case for reconsideration by the agency, the ITA 
by that time will be so firmly entrenched in its position that it will 
not consider plaintiffs’ comments fairly. The court disagrees. 

It is not disputed that the court under its § i581(c) jurisdiction, 
upon review of the final determination, can remand this matter for 
further consideration by ITA if it finds that plaintiffs were denied 
adequate opportunity to fully participate in the annual review pro- 
ceeding. In addition, if after remand the court determines that the 
agency determination was tainted by an improper predisposition, 
the court can again remand for reconsideration. The “reconsidera- 
tion direction compels the statutorily designated decisionmaker to 
reconsider the matter in the light of its statutory mandate. ‘Accord- 
ing to this ‘principle’ the agency’s original initiative is reactivated 
free of the accretions of any private interests, expectations or equi- 
ties.” USX Corp. v. United States, 11 CIT ——, 664 F. Supp 519, 
523 (quoting L. Jaffe, Judicial Control of Administrative Action 714 
(1965). Thus, the agency must consider the issue anew and may not 
let its prior conclusion govern the new outcome. This remedy is ade- 
quate even though “(tlhe system of judicial review which Congress 
has adopted cannot account for unconscious or unexpressed human 
tendencies to adhere to prior findings in a particular case.” Jd. at 
524. Under the statutory scheme the agency is compelled to make a 
good faith effort to reexamine the issue before it without a con- 
scious commitment to a prior determination of the same factual 
question. Id. 

“{[W]hile Congress contemplated that there would be some civil 
actions relating to an antidumping duty proceeding which could be 
heard pursuant to 28 U.S.C. § 1581(i), it intended that this section 
should not be used to permit the appeal of a procedural determina- 
tion, but rather, that all procedural considerations should be decid- 
ed by this court when the final agency determination is made.” 
PPG Indus. Inc. v. United States, 2 CIT 110, 112-113, 525 F. Supp. 
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883, 885 (1981). Although there may be some cases “extraordinary 
in nature” where such jurisdiction would be appropriate, the court 
does not find this to be such a case.” 


2. Jurisdiction under 28 U.S.C. § 1581(f) 

As jurisdiction goes to the court’s power to hear a case, the court 
may inquire sua sponte into its own jurisdictional capabilities. Al- 
though the court raised this issue during oral argument, plaintiffs 
did not explain fully whether they might have a cause of action 
under 28 U.S.C. § 1581(f). Of concern is whether “confidential infor- 
mation,” as that term is used in the statute, is contained in the in- 
formation to be analyzed and whether the action was timely 
brought under 28 U.S.C. § 2636(f) (Supp. V 1987). Nonetheless, the 
court has considered whether § 1581(f), which allows the court to re- 
view decisions to deny access to confidential information on an in- 
terlocutory basis, might be an appropriate jurisdictional basis in 
this case. 

In reviewing the facts of this case as plead in the briefs and ar- 
ticulated at oral argument, the court has determined that § 1581(f) 
has not been shown to be applicable to this case. Although there 
may be a some situations where § 1581(f) could provide an appropri- 
ate means of relief subsequent to “disclosure,” plaintiffs have not 
plead, nor demonstrated to the court, that § 1581(f) is applicable to 
this case. In a case such as this, where ITA has already released the 
information of current concern to plaintiffs, jurisdiction under 
§ 1581(f) might be predicated upon a showing that the timing of the 
release was such that it was tantamount to no release at all. Plain- 
tiffs have not demonstrated this in the present case. In particular, 
plaintiffs did not demonstrate that the information which they seek 
to analyze over the next sixty days was not made available in a rel- 
atively prompt manner or that the time afforded for review was in- 
significant.* Given these factors, as well as the previously noted de- 
ficiencies in plaintiff's demonstration of underlying jurisdictional 
facts, the court finds that § 1581(f) is not an appropriate jurisdic- 
tional basis. 

As the court has determined that plaintiffs will have an adequate 
remedy under 19 U.S.C. § 1516a and 28 U.S.C. § 1581(c), the court 
finds that jurisdiction of this case under 28 U.S.C. § 1581(i) is not 
appropriate at this time. 

In view of this determination, this case is hereby dismissed. 


2See, e.g., Nakajima All Co. v. United States, 12 CIT ——, 691 F. Supp 358 (1988); Matsushita Elec. Indus. Co, 
Ltd. v. United States, 12 CIT ——, 688 F. Supp 617 (1988), aff'd Matsushita Electric Industrial Co. v. United 
States, 861 F.2d 257 (Fed. Cir. 1988) (both directing ITA to complete final results of administrative reviews.) 

3This does not preclude the court from finding upon later review that the time afforded was inadequate for 
meaningful participation. 








ABSTRACTED CLASSIFICATIC 


JUDGE & 
DECISION i cad ‘ ASSESSED 
NUMBER DATE OF PLAINTIFF COURT NO. 


DECISION Item No. and rate 


C89/98 Musgrave, J. A. J. Humphreys, Inc. 87-1-00097 Item 127.10 
May 30, 1989 1.5¢ per lb. 


89/99 Musgrave, J. Elenbaas Co. 87-1-00096 Item 127.10 
May 30, 1989 1.5¢ per Ib. 


C89/100 DiCarlo, J Starlight Trading, Inc. 83-3-00408 Item 380.04 or 
May 31, 1989 382.81 


Various rates 


C89/101 DiCarlo, J. Starlight Trading, Inc. Item 380.04 or 
May 31, 1989 382.81 


Various rates 


C89/102 DiCarlo, J. Starlight Trading, Inc. 84-1-00130 Item 380.04 or 
May 31, 1989 382.81 


Various rates 


C89/103 DiCarlo, J. Starlight Trading, Inc. 84-2-00153 
May 31, 1989 382.81 


Various rates 





ON DECISIONS 


376.56 
arious rates 


376.56 
rious rates 


arious rates 


Agreed statement of facts 
Agreed statement of facts 


A.N. Deringer, Inc. v. U.S., C.D 
4218 (1971); Izod Outerwear v. 
US., 9 CIT 309 (1985); H. 
Rosenthal v. U: . 4769, 
aff'd, 609 F.2d 999 and Pacific 
Trail Sportswear v. U.S., 8.0. 
88-28 (1988) 


A.N. Deringer, Inc. v. U.S., C.D. 
4218 (1971); Izod Outerwear v. 
US., 9 CI 9 (1985); H 
Rosenthal v. U.S., C. 769, 
aff'd, 609 F.2d 999 and Pacific 
Trail Sportswear v. US., S.O. 
88-28 (1988) 


A.N. Deringer, Inc. v. U.S., C.D. 
18 (1971); Izod Outerwear v. 
US., 9 CI (1985); H. 
Rosenthal v. U.S., C.D. 4769, 
aff'd, 609 F.2d 999 and Pacific 
Trail Sportswear v. U.S., S.O. 
88-28 (1988) 


A.N. Deringer, Inc. v. U.S., C.D. 
4218 (1971); Izod Outerwear v. 
US., 9 CIT 309 (1985); H. 
Rosenthal v. U: S 
aff'd, 609 F.2d 999 
Trail Sportswear v. U.S., S.O. 
88-28 (1988) 


PORT OF RY AND 
MERCHANDISE 


Blaine 
Triticale 


Blaine 

Triticale 

New York 

Men’s, women’s 
children’s and 
infants’ jackets, 
etc. 


New York 

Men’s, women’s 
children’s and 
infants’ jackets, 
etc. 


New York 

Men’s, women’s 
children’s and 
infants’ jackets, 
etc. 


New York 

Men’s, women’s 
children’s and 
infants’ jackets, 
etc 


AqVaL TVNOILVNYGLNI FO LYNOO 'S'Nn 





6 


DECISION 
NUMBER 


89/104 


C89/105 


C89/106 


C89/107 


ABSTRACTED CLASSIFICATION D 


JUDGE & 
DATE OF PLAINTIFF COURT NO. ESSED r 
—— [tem No and rate_[ 1 


Starlight Trading, Inc. 84-2-00154 Item 380.04 or 
382.81 
Various rates 


; Starlight Trading, Inc. 84-10-01483 {Item 380.04 or 
May 31, 1989 382.81 
Various rates 


Re, C.J. Belwith Int'l Inc. 82-9-01329 Item 534.94 
June 2, 1989 Various rates 


Re, C.J Belwith Int’! Inc. 85-12-01855 |Item 534.94 
June 2, 1989 Various rates 





ECISIONS — Continued 


Various rates 


2m 727.55 or 
727.70 
Various rates 


727.70 
Various rates 


BASIS 


999 and Pacific 
portswear v. U.S., S.O. 
88-28 (1988) 
A.N. Deringer, Inc. v. U.S., C.D. 
4218 (1971); Izod Outerwear v 


Agreed statement of facts 


PORT OF ENTRY AND 
MERCHANDISE 


New York 

Men’s, women’s 
children’s and 
infants’ jackets, 
etc. 


New York 

Men's, women’s 
children’s and 
infants’ jackets, 
etc. 


Los Angeles 
Porcelain knobs 


Los Angeles 
Porcelain knobs 


8P 


6861 ‘82 ANNE ‘92 ‘ON ‘EZ “IOA ‘SNOISIO€G GNV NILATING SWOLSNO 














Superintendent of Docume 


Order Proceseing Code: 


* 6525 


[| YES * please send me the following indicated p 


1. The total cost of my order is $_______ (International cust 
domestic postage and handling and are good through 6/89 
202-783-3238 to verify prices. 


Please Type or Print 
‘ (Company or personal name) 
(Additional address/attention line) 
(Street address) 
(City, State, ZIP Code) 
(Daytime phone including area code) 


4. Mail To: Superintendent of Documents, Government Printin 





ents Publication Order Form 


Charge your order. aay 
It's easy! SS 


ted publications: 


customers please add an additional 25%.) All prices include regular 
5/89. After this date, please call Order and Information Desk at 


3. Please choose method of payment: 


LJ Check payable to the Superintendent of Documents 


L) GPO Deposit Account Ls mJ 


CJ VISA, CHOICE or MasterCard Account 


CLL healt! 


Thank you for your order! 


(Credit card expiration date) 


(Signature) 
inting Office, Washington, D.C. 20402-9325 








Index 


Customs Bulletin and Decisions 
Vol. 23, No. 26, June 28, 1989 


U.S. Customs Service 
Customs Service Decisions 


Abstracts of Unpublished Customs Service Decisions 

CSD. No. 
Anoraks (ski jacket, windbreakers) 89-59(1) 
Bedrest shell 89-59(2) 
Cosmetic pouch 89-59(3) 
Crests (hand-embroidered) 89-59(4) 
Diapers (adult incontinent diapers) 89-59(5) 
Fabric laminated with polyurethane 89-59(6) 
Festive articles (paded textile shamrock) 89-59(7) 
Glove for use in bicycle motocross racing 89-59(8) 
Jacket and skirt 89-59(9) 
Linen (sheets/pillow cases for waterbed) 89-59(10) 
Map case 89-59(11) 
Nightwear 89-59(12) 
Peanuts 89-59(13) 
Pullovers, women’s knit garments 89-59(14) 
Robe, woman’s robe and accessories 89-59(15) 
Sleepwear, men’s 89-59(16) 
Tile, marble, polished, beveled, gauged 89-59(17) 
Tire cord fabric 89-59(18) 
Toiletry bag (lady’s) 89-59(19) 
Wearing apparel (women’s knit pullovers) 89-59(20) 


U.S. Court of International Trade 
Slip Opinions 


~~ 
2 
pil 
o 


AHAAnAHAIATKELE RP WOWWNHNHNNN 


Slip Op. No. 


Former Employees of J.S. Designers, Inc. v. United States. -- 89-74 
Interocean Chemical & Minerals Corp. v. United States 

Koyo Seiko Co. v. United States 

Simod America Corp. v. United States 

Timken Co. v. United States 

Vitro Flex, S.A. v. United States 


Abstracted Decisions ia 
Classification C89/98-C89/107 


ORDERING OF BOUND VOLUMES 

Bound volumes of material originally published in the weekly Customs BuL- 
LENTIN may be purchased from the Superintendent of Documents, U.S. Govern- 
ment Printing Office. Complete the order form supplied herewith and forward 
with correct payment directly to: Superintendent of Documents, U.S. Govern- 
ment Printing Office, Washington, DC 20402-9326. 

Recently published bound volumes are noted below: 
Customs Butetin, Bound Volume No. 21, January—December 1987; Supt. Docs. 

Stock No. 048-000-00403-2; Cost: $19 domestic, $23.75 foreign. 


#U.S. G.P.0. 1989-241-040:80047 











